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ACCOUNT. 


1. What is open account.—A demand for money collected by plain- 
tiff, on a judgment in favor of himself and defendant’s intestate, 
jointly, is not an open account within the statute of limitations 
of 1816 (Clay’s Digest, 328, § 88).—Bradford v. Barclay and Wife.. 


ACTION. 


1. When action lies between owners of adjacent lands, for injuries caused 
by excavations.—It is a settled principle of common law, which 
was also recognized and protected by the civillaw, that every 
man has a right to lateral support for his land from the adjacent 
lands of other proprietors, and that the latter cannot impair or 
destroy this right by excavations on their own lands; but this 
principle applies only to the land itself in its natural state, and 
does not extend to the house, or other artificial structures thereon 
erected, which increase the lateral pressure on the adjacent lands; 
yet, if a person making a lawful excavation on his own land, per- 
forms the work sonegligently and unskillfully that injury thereby 
results to the land or house of an adjacent proprietor, he is liable 
to an actiou for damages at the suit of the injured person.—Moody 
v. McClelland 

2. When and what action lies between tenants in common.—An action 
on the case lies, and is the proper remedy, in favor of one tenant 
in common of a party-wall, against his co-tenant, for an injury to 
the wall, and to the plaintift ’s house of which it is formed a part, 
caused by the negligent or unskillful manner in which the de- 
fendant made an excavation on his own lot 

3. When action lies to recover money paid by mistake—If an adminis- 
trator in chief pays a claim which is alleged to be due from his 
intestate’s estate, in ignorance of the fact that it has been already 
paid, and is allowed a credit for the payment on final settlement 
of his accounts, the money may be recovered from the creditor, 
by a succeeding administrator de bonis non, in an action for money 
had and received.— Walker v. Mock’s Adm’r 


ADMIRALTY PROCEEDINGS. 


1. Sufficiency of libel—A libel in admiralty, to enforce a statutory 
lien against a steamboat for services rendered, (Code, § 2692,) 
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ADMIRALTY PROCEEDINGS—ConTINUED. 
must specify the nature of the services, or the capacity in which 
they were rendered by the libellant, or otherwise show that they 
are within the terms of thestatute.—Allman v. Ripley.......-... 

2. Statutory lien on steamboats.—The lien on steamboats and other 
vessels, given by statute in this State, (Code, § 2692,) for work 
done, or materials furnished, and for wages of the officers, labor- 
ers, and crew, does not extend to a claim for money loaned to the 
master, to be applied by him in discharge of debts which were a 
statutory lien on the vessel, and which was so applied; nor can 
the person who thus advances money to the master, proceed 
against the vessel by admiralty process under the statute, by 
analogy to that principle of general maritime law, which gives a 
lien on the vessel, not only to a person who directly furnishes nec- 
essary supplies and repairs in a foreign port, but also to one who 
advances money to the master, on the credit of the vessel, in a 
case of necessity, to pay such furnisher.—Steamboat Battle v. 


ADVANCEMENT. 


1. Presumption of, and how disproved.—When a father sends a slave 
home with his newly married daughter, the law presumes that a 
gift was intended, unless a different intention is expressed at the 
time ; but this presumption may be repelled by proof of the con- 
temporaneous acts and declarations of the grantor, showing that 
a loan only was intended.—Caldwell v. Pickens’ Adm’r...----.---- 


ADVERSE POSSESSION. 


1. What constitutes—The mere act of cutting and‘removing timber 
from unenclosed lands, for two or three weeks each year, during 
six successive years, and again in like manner, after an interval 
of sixteen years, during three successive years, does not, per se, 
constitute an adverse possession, such as will avoid a conveyance 
executed during the interval, or support a title by prescription 
against a patent issued during the interval.—Farley v. Smith... -. 

2. None against United States.—There can be no adverse possession 


against the general government; consequently, the statute of 


limitations does not begin to run against a person who holds 
under a patent from the United States, before the date of the 


3. What is color of title—It is a settled principle of law in this State, 
that a purchaser of lands, holding possession under a bond for 
titles, and having paid the purchase-money, has color of title, such 
as will enable him to defend under the statute of limitations, at 
least from the time when, according to the stipulations of the bond, 
the title is to be made; but, under our decisions, it is a doubt- 
ful question, whether he has such color of title as will vitiate a 
conveyance by the owner pending such possession.....-.-.----- 

4. Title by prescription—Possession for more than twenty years, 
with claim of title under a vendor’s bond, with the knowledge 
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ADVERSE POSSESSION—ConrTINUED. 
and acquiescence of the executors and devisees of the deceased 
vendor, gives a title by prescription, such as a court of equity will 
protect, as against the devisees or any one claiming under them, 
irrespective of the validity of the bond.— Marston v. Rowe...-.-.- 722 





AGENCY. 


1. Proof of agency.—The acts of an assumed agent, unaccompanied 
by evidence tending to show the principal’s knowledge of, or 
assent to them, are not competent evidence to prove the agency ; 
but, where there is any evidence tending to show such knowledge 
or assent on the part of the principal, the acts of the agent are 
admissible, in connection with such evidence of knowledge or 
assent; and if the acts of the agent are of such a nature, or so 
continuous in their character, as to furnish in themselves a reason- 
able ground of inference that they must have been known to the 
principal, and that he would not have permitted the agent thus 
to act without authority, the acts themselves are competent evi- 
dence to prove the agency.— Bradford v. Barclay and Wife.....-. 33 
2. Compensation of agent.—A person to whom a note is delivered, to 
be handed by him to an attorney for collection, thereby under- 
takes the performance of a mere friendly office, and does not as- 
sume a business agency for which he is to receive compensation; 
nor can he maintain a claim against the estate of the person from 
whom he received it, four compensation for services voluntarily 
rendered by him, in the prosecution of the suit, after the death of 
the owner, not in execution of any contract.—Morrow v. Allison... 70 


ALIEN ENEMY. 


1. Virginia not alien enemy to Confederate States; judicial notice of 
public events—The recitals in the preamble to the act of the pro- 
visional congress of the Confederate States, approved May 6th, 
1861, which first recognized the existence of the war between the 
United States and the Confederate States, and the known history 
of the times, of which the courts will take judicial notice, show 
that Virginia never was an alien enemy to the Confederate 
States.— Whitworth v. Oliver,....22. .--cee cecnes ccc cece cccene cone 286 


AMENDMENT. 


1. Of judgment to show acknowledgment of service—Where service of 
the writ is acknowledged, and judgment by default is taken, but 
the judgment-entry does not show that the acknowledgment of 
service was proved, there are two modes of remedying the de- 
fect: Ist, by proving the acknowledgment at a subsequent term; 
2d, by amending the judgment at a subsequent term, nunc pro 
tunc, so as to make it show that the acknowledgment was in fact 
proved at the former term. But the word service, entered on the 
docket of the former term, in the handwriting of the presiding 
judge, is not, of itself, sufficient to authorize an amendment nunc 
pro tunc; nor is the affidavit of the plaintifi’s attorney, to the 
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effect that, at the former term, “he proved the service in the usual 
mode, that is, by stating as attorney in the case that the defend- 
ant acknowledged service ot the summons in his presence,” suffi- 
cient to authorize the amendment in either mode.—Harris v. Mar- 


2. Pleading to amended complaint or petition —Where the complaint 
(or petition in the probate court) is amended, the defendant may 
demur to it, or plead anew, without withdrawing, or asking leave 
to withdraw, his pleas to the original complaint.—Adams v. Ad- 


See CHANCERY, 13, 14. 


APPRENTICES. 


1. Validity of infant’s contract of apprenticeship.—In this State, a con- 
tract of apprenticeship, under seal, entered into by an infant, is 
voidable at his election.—Clark § Co. v. Goddard 


ATTACHMENT. 


1, Levy.—An attachment for more than fifty dollars, returnable to 
the circuit court, can be levied only by a sheriff—Brinsfield v. 
Austin 

2. Lien destroyed by insolvency—When a defendant in attachment 
dies, and his estate is regularly reported and decreed insolvent, 

the lien of the attachment is thereby destroyed.—Lamar v. Gun- 

ter ; 

3. Validity of chancery decree for sale of attached lands, without proper 
pleadings, and without notice to heirs.—Where a bill in equity is filed 
to compel a settlement of a guardian’s accounts, and to charge a 
surety on his official bond with the amount that may be found 
due from him; and an attachment is also prayed against the 
surety, which is issued, and levied on his land; and, the surety 
having died, his estate is regularly reported and decreed insolv- 
ent; and his administrator pleads the decree of insolvency in the 
chancery court; and the chancellor proceeds, without further 
pleadings in the cause, to settle and distribute his estate among 
the several creditors who may come in and prove their debts, and 
orders a sale of the attached land,—such decree of sale is void, for 
want of jurisdiction, as against the heirs, who are not shown to 
have appeared, or to have been notified of the proceedings 

4. Sale of goods, by order of court, under void attachment, and payment 
of proceeds to clerk.—Where goods, which have been seized under 
a void attachment, are sold as perishable by order of the court, 
and the proceeds of sale are paid into the hands of the clerk, the 
defendant in attachment may, at his election, claim and recover 
the money as his own; but the plaintift in attachment has no 
lien on it, although he may have prosecuted his suit to a valid 
judgment by nil dicit ; nor has the court any jurisdiction to order 
it to be paid over to the plaintiff on his judgment, or to be paid 
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to the defendant’s landlord on a claim for rent; and such orders, 
being void, can not in any way affect the rights of the parties.— 
Goldsmith v. Stetson § Co 
. Notice to transferree or claimant.——Where the answer of a gar- 
nishee shows that a third person claims an interest in his indebt- 
edness to the defendant in attachment, no judgment can be ren- 
dered on the answer, without first bringing in the claimant, in 
the manner prescribed by the statute (Code, §§ 2549-51); but, if 
the claimant is duly notified, and makes default, the plaintiff 
nevertheless can not have judgment against the garnishee, unless 
the answer admits an indebtedness for which an action of debt or 
indebitatus assumpsit would lie.—Mobile § Ohio Railroad Co. v. Whit- 
ney §* Co 
6. What demands may be reached by garnishment ; rights and lien of 
factors.—Although a factor may have a lien on goods for storage, 
and may have the goods in his possession, he may nevertheless 
maintain an action of debt or indebitatus assumpsit against the 
owner for the amount of storage; consequently, if the owner of 
the goods is summoned, by process of garnishment, as the debtor 
of the factor, and his answer admits the claim for storage, the 
plaintiff may have judgment against him on the answer, al- 
though he also states that the goods are still in the possession of 
the factor 
7. What defenses garnishee may make.—A payment, made by the gar- 
nishee, after service of the garnishment, under an order of court 
in a foreign jurisdiction, is no protection to him, as against the 
plaintiff in attachment, unless he affirmatively shows that the 
latter was a party or privy to the foreign suit 
8. Payment by garnishee, as defense to action on note—In an action on 
a promissory note, by an assignee against the maker, the defend- 
ant may show, under the plea of payment, that judgment was 
rendered against him, before the institution of the suit, for the 
amount due on the note, under a garnishment against him as the 
debtor of a person to whom it had been transferred, and that he 
has paid that judgment; and, to make out this defense, may in- 
troduce the record of the former suit, in connection with parol 
proof of the payment of the judgment and the transfer of the 
note.—Loss v. Pitts 





BAIL. 


1. Affidavit by wife as agent.—An affidavit to hold the defendant to 
bail in a civil action, (Code, § 2175,) may be made by the plain- 
tiff’s wife, as his agent.—Lx parte Harlan...-.....----.---+ +--+ 563 

2. Privilege from arrest by soldiers and officers in army.—A commis- 
sioned officer in the provisional army of the Confederate States is 
not privileged from arrest under civil process, under the act of 
congress of the United States approved March 3, 1799, (U. S. 
Statutes at large, vol. 1, p. 750, § 4,) which was continued in 
force in the Confederate States by the act of the provisional con- 
gress approved February 1, 1861, nor under any other statute 
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BAIL—CONTINUED. 
which is of force in this State; and if he can claim such privi- 
lege on the ground of public policy under the “ conscript laws,” 
(as to which quere?) he must affirmatively show that he is within 
the provisions of said “conscript laws” 





BAILMENTS. 


1. Rights and lien of factors.—Although a factor may have a lien on 
goods for storage, and may have the goods in his possession, he 
may nevertheless maintain an action of debt, or indebitatus as- 
sumpsit, against the owner for the amount of storage; conse- 
quently, if the owner of the goods is summoned, by process of 
garnishment, as the debtor of the factor, and his answer admits 
the claim for storage, the plaintiff may have judgment against 
him on the answer, although he also states that the goods are 
still in the possession of the factor.—Mobile § Ohio Railroad Co. 
v. Whitney § Co 


BILL OF EXCEPTIONS. 


1. When necessary.—When the record in acriminal case affirmatively 
shows that the court submitted to the jury at the same time the 
issues joined on the pleas of not guilty and former acquittal, in- 
stead of disposing of the latter plea first, a bill of exceptions is 
not necessary to enable the prisoner to take advantage of the 


ee 
2. Construction of, as to evidence set out in record.—Where the bill of 
exceptions, in a probate case, recites that the administrator, on 
final settlement of his accounts, “‘ offered no other evidence in 
support of his account than is filed with the papers of said estate in 
the office of the judge of probate ;” and that the court, in making 
its decree, passed upon the account and the exceptions thereto, 
“upon such testimony alone as is filed with the papers and record 
of said court ;” but it does not purport to set out all the evi- 
dence which was “filed with the papers of said estate ;” and 
there does not appear to have been any order of court making 
“ the testimony filed with the papers” a part of the record,—it is 
not affirmatively shown that the transcript contains all the evi- 
dence which was before the probate court.—Blackwell v. Blackwell, 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Validity of note given for money loaned by slave-—A promissory 
note, given for money borrowed from a slave without the written 
consent of the master, is void, and will not support an action; 
but, if the money was derived from the slave’s earnings, and was 
loaned by him, without the knowledge or consent of the master, 
it might be recovered by the master in an action for money had 
and received; yet, if the money was loaned by a bailee, with 
whom it had been deposited by the slave, and a promissory note 
taken payable to such bailee, the master cannot, as the equitable 
or beneficial owner, (Code, § 2129,) maintain an action on the 
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BONDS. 
1. Injunction bond ; summary judgment on.—Where several defend- 
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note, because no fiduciary relation existed between him and such 
bailee.—Broadhead v. Jones...-...----- bot eels ouineiene tere weee ae 


2. Construction of special stipulation in note-—Where an enrolled con- 


script procured a discharge from military service, in October, 
1862, by putting in his stead a substitute ; and executed to his 
substitute a promissory note, with sureties, payable on the 25th, 
December, 1862, and containing a stipulation in these words; 
“The condition of the above note is, that if the conscrip should 
take J. B. R., the note to be void; if the conscrip does not take 
him, this note to remain in full force and virtue;” and when 
again enrolled, in February, 1863, was discharged on the ground 
that he was a miller,—held, that the condition on which the note 
was to become void, had not happened. (PHELAN, J., dissenting.) 
RUELY LO MROUUUND! See Soe i ieaiels, 6 Sa aa same cahea meee eorex eeeus 


3. Assignment of note by one of payces and joint makers.—Where one 


of the payees, who is also one of the joint makers of a promissory 
note, assigns his interest in the note to the other payees, the latter 
may, under the provisions of the Code, ($§ 2129, 2143,) maintain 
an action on the note, in their own names, against the other 
maker.— Willis v. Neal...-....---.-- eee Seb waklemoousineseee css 


4. Payment by garnishee, as defense to action on note-—In an action on 


a promissory note, by an assignee against the maker, the defend- 
ant may show, under the plea of payment, that judgment was 
rendered against him, before the institution of the suit, for the 
amount due on the note, under a garnishment against him as the 
debtor of a person to whom it had been transferred, and that he 
has paid that judgment; and, to make out this defense, may in- 
troduce the record of the former suit, in connection with parol 
proof of the payment of the judgment and the transfer of the 
NOUO.—“ 16088 0s PAB. sas 5 'os cine Sans wees cocces ccceinceeseccos cues 


5. Variance in description of note——Under a complaint which avers 


that “ the plaintiff claims of the defendants the sum of $3,030, 
due by promissory note made by H. G. & H. T. H. on the 8th 
November, 1853, and payable on the 1st March, 1854, with interest 
thereon; said note being endorsed by defendants on the day 
of its date, and before the same was accepted by plaintiff, and 
received and held by him on the faith and credit of their said en- 
dorsement, they having endorsed the same for the makers, and 
thereby induced plaintiff to accept the same ;”’—a promissory 
note payable to plaintiff “or order,” and “negotiable and pay- 
able at the Bank of Mobile,” is not admissible evidence.—Clancy 


a CIPI Aan coors eae feo eat on uwiddas Swiaceeembenteredsoccwdces 


ants in ajudgment at law join in a bill for an injunction, and in 
the execution of the required statutory bond ; and the injunction 
is perpetuated as to a part of them only, and dissolved as to the 
others,—the statute (Clay’s Digest, 357, § 79) does not give to the 
bond the effect of a judgment as against the latter, nor as against 
the sureties.— Hill v. McKenzie..-.--- siiidemeeeemestecemeseosessise 
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I. JURISDICTION. 


1. Equitable relief against probate decree, on ground of fraud.—A de- 
cree of the probate court, rendered on the final settlement of an 
administrator’s accounts, will be opened and set aside in equity 
at the instance .of non-resident distributees, who had no actual 
notice of the proceedings, on proof that the administrator claimed 
and was allowed a credit for a payment which he had never made. 
POI IY; LAUABON scee ceases Suse seeees ces eos hcases Sccwdcccctes 70 

2. Equitable relief against judgment at law correcting erroneous tax- 
assessment.—Where the judgment of the commissioners’ court, 
rendered on the application of a tax-payer for the correction of 
an alleged erroneous assessment against him, is removed by him, 
by certiorari, into the circuit court, and there affirmed, he cannot 
obtain relief against it in equity, on grounds which were availa- 
ble in the legal forum, without showing that he was prevented 
from obtaining relief at law by fraud, accident, or the act of the 
opposite party, unmixed with fault or neglect on his own part. 
WELD Ds TAPED cpemeiaceeeces Wsscmiccsioseoccecccs crweeccmcs 535 

3. Bill of review, for error apparent.—On bill of review for error ap- 
parent, it is permissible to look at the pleadings, the minute of 
the testimony offered on the hearing, the decree of the chancel- 
lor, the accompanying opinion, in which he states the reasons on 
which his decree is based, and all the proceedings in the original 
cause, except the testimony; but an error in the opinion accom- 
panying the decree will not support a bill of review, unless it 
affirmatively appears that sich error renders the decree itself 
erroneous.—McDougald’s Adm’r v. Dougherty...--. .-+.-+++------ 409 

4. Same, for newly discovered evidence-—Newly discovered evidence, 
relating to a fact which was in issue in the original cause, will 

not support a bill of review, when it is parol and simply cumula- 

RAW Ore reese serene seme s emermeaeeacecemecessseccs st scenes SUG 

5. Equitable set-off of judgments on ground of insolvency.—Cross judg- 
ments at law may be set off against each other in equity by either 
party, on proof of the insolvency of the other.—Goldsmith v. Stet- 

SORES OO ceieres eeer ee ae seeks erse seem a numEeiecccesenenesisss 183 

Validity of chancery decree for sale of attached lands, without proper 

pleadings, and without notice to heirs.— Where a bill in equity is filed 
to compel a settlement of a guardian’s accounts, and to charge a 
surety on his official bond with the amount that may be found 
due from him ; and an attachment is also prayed against the 
surety, which is issued, and levied on his land; and, the surety 
having died, his estate is regularly reported and decreed insol- 
vent; and his administrator pleads the decree of insolvency in 
the chancery court; and the chancellor proceeds, without further 
pleadings in the cause, to settle and distribute his estate among 
the several creditors who may come in and prove their debts, and 
orders a sale of the attached land,—such decree of sale is void, 
for want of jurisdiction, as against the heirs, who are not shown 
to have appeared, or to have been notified of the proceedings. 
SE I inticckeRiednaeb ee ghknenceesennndeseneceessecs SO 
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7. Reformation of absolute deed, as conditional deed or mortgage. 
Where the question is, whether a contract was an absolute sale 
or a mortgage, the party who asserts that it was a mortgage, must 
affirmatively prove that, as understood by both parties at the 
time, the transaction was intended as a mere security for the re- 
payment of money; but, where the question is, whether the con- 
tract was a conditional sale or a mortgage, and it is doubtful 
which of the two was intended, a court of equity will construe 
it to be a mortgage.— McNeill v. Norsworthy....--..2---.-----20- 156 

8. Specific performance; certainty requisite in contract.—“‘The follow- 

ing part of that tract of land lately bought by R. P. L. from Mr. 

O., to-wit, a part bounded by the section line running from the 

N. E. corner of said tract to the stake put up by Bristow on the 

S. E.; thence, in a due north-west course, until it strikes the main 

road; thence, along the said road, tilli. strikes the northern line 

of said tract; thence, to the beginning,”’—held a sufficient de- 

scription, in a written contract for the sale of lands, to support a 

decree for the specific performance of the contract.—Hooper v. 

GN cama hesew Lie oaa aia vese ess eveemcnsiascaioencwsevesscasae S 

9. When ward may come into equity against surety on guardian’s bond. 
Where a guardian is a non-resident, and dies insolvent; and there 
is no administration on his estate; and one of the sureties on his 
official bond also dies insolvent , the ward may maintain a bill 
in equity against the surviving surety, for a settlement and ac- 
count, without joining the personal representative of the guar- 
dian or of the deceased surety.—Frierson v. Travis 

10. Removal of cloud from title—A party who has a perfect title by 
prescription to land, a part of which is in the actual possession of 
another, may come into equity to remove a cloud on his title, 
which is caused by the assertion of title on the part of the person 
thus in possession, and the registration of the sheriff's deed under 
which he claims.— Marston v. Rowe. .....----2------ e-eeee eee eee 

11. Appointment of trustee by register in chancery.—Neither the act 
of 1843, (Clay’s Digest, 350, § 33,) nor the act of 1846, (Session 
Acts, 1845-6, p. 16,) authorized the appointment of a trustee by a 
register in chancery, under a petition which simply alleged that 
the trustee in Georgia, where the trust was created, was desirous 
of delivering the property to a trustee appointed here; conse- 
quently, such appointment is void for want of jurisdiction.—How- 
ANd 0. GEUDEr Eo. 00 v0 cccccs ccwces 0 ce cece coc wes cece woes nceccs cone 

12. When cestuis que trust may come into equity, and what relief they 

may obtain.—Where a bill is filed by the beneficiaries under an 

express trust, praying for the removal of the alleged trustee, the 
appointment of another trustee in his stead, an account, and 
general relief; and shows on its face that the appointment of the 
alleged trustee is absolutely void, it may nevertheless be main- 
tained against him, as if filed to recover the trust property wrong- 
fully in his possession, and to have a trustee appointed to exe- 
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II. PLEADINGS, AND PRACTICE. 





13. Amendment of bill, on motion to dissolve injunction in vacation.—On 
motion to dissolve an injunction in vacation, all amendable de- 
fects in the bill will be considered as amended.—Ala. § Florida 
MO CD. DONNOY coo Sokecaceeocecs sstcessoccosncccees esse 307 

14. Amendment of bill; terms of allowance not revisable—Under the 

act approved Feb. 8, 1858, (Session Acts 1857-8, p. 230,) the impo- 

sition of terms, as a condition precedent to the allowance of an 

amendment of the bill, is a matter of discretion with the chan- 
cellor, and is not revisable on error or appeal.—Mahone v. Wil- 

15. Averments of bill construed against plaintif.—Where the validity 
of a contract, which the bill seeks to enforce, depends on the 
time when it was made, and the bill fails to aver the time when 
it was made, it will be presumed to have been made at a time 
when it was not authorized by law.—Reel v. Overall....-------- 138 

16. Offer to do equity.—A mortgagor, who seeks to enjoin asale of the 
property under mortgage, on the ground that the mortgagee is 
proceeding to sell contrary to law, without having the actual 
possession; while he admits the validity of the mortgage, and 
shows by his bill that the mortgage debt is past due, and that he 
retains the possession of the property,—must offer to do equity, 
either by tendering the amount due on the debt, or by offering to 
deliver possession.— Williams v. Troy....--++ -- ----2 ------ ee eee 118 

17. Parties to bill, to enforce constructive trust.—Where slaves are con- 
veyed, by deed of gift, to the grantor’s wife and children jointly 
during the life of the wife, with remainder to the children; and 
are mortgaged by the wife, to secure an individual debt, to a cred- 
itor who has constructive notice of the deed; and are removed 
from the State by the mortgagee, with the assent of the wife, 
and sold; a junior mortgagee, who also assented to the removal 
and saleof the slaves, and who received a portion of the proceeds 
of the sale, under a promise to refund if necessary, is not a nec- 
essary party to a bill, filed by the children, against the wife and 
senior mortgagee, seeking to hold the latter accountable asa - 
trustee for the proceeds of sale.—TZwelves v. Nevill. ...-.....----- 175 

18. Same, by ward against guardian’s surety.—Where a guardian is a 
non-resident, and dies insolvent; and there is no administration 
on his estate; and one of the sureties on his official bond also 
dies insolvent, the ward may maintain a bill in equity against 
the surviving surety, for a settlement and account, without join- 
ing the personal representative of the guardian or of the deceased 
te Cinna sib ss cannes seccnebncesescecoons 150 

19. Same; when husband may join with wife—At common law, 

(which, in the absence of proof to the contrary, is presumed to 

exist in another State,) if the wife’s distributive share of a dece- 

dent’s estate was settled, by a decree in equity, on trustees for her 

and her children, without excluding the husband’s marital rights, 

he had such an interest in the trust property as would authorize 
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him to join with his wife and children in a bill to recover it from 
one who wrongfully had possession of it, and to have a trustee 
appointed.— Howard v. Gilbert....-.----- 

20. Service of process or appearance necessary.—A decree in chancery 
cannot be sustained, on appeal by the defendants, unless the 
record shows that they were brought before the court, either by 
the service of process upon them, publication against them as 
non-residents, or answer or appearance by them.—Airk v. Me- 
AVA aeoceaio- = Sas sob ana esek senioce) aie ececamessibasceneocsicees 343 

21. Practice on petition for application of fund in court.—Where several 
creditors obtained decrees in chancery, subjecting to the payment 
of their debts a married woman’s separate estate in certain slaves, 
which were claimed by a third person, who was not a party to 
the chancery suits, under a prior mortgage: and the creditors 
thereupon entered into an agreement in writing with the mort- 
gagee, which, after reciting their conflicting claims, and that 
their interests would be promoted by a sale of the slaves free 
trom incumbrance, stipulated that the slaves should be sold by 
the master in chancery, that the proceeds should be held by him 
subject to the order of the chancellor, that the mortgagee should 
propound his interest to the court by petition, and that the chan- 
cellor should order the proceeds to be paid to the party entitled 
toreceive them,—held, that it was irregular to render a decree in 
favor of the mortgagee, on his petition, without making the 
creditors parties, and allowing them an opportunity to contest 
his right to the fund in court; and the chancellor’s decree was 
therefore reversed, at the instance of the creditors, although he 
overruled their application asking to be made parties on the 
ground that they were already parties.—Cowles §- Ledyard v. An- 
drews...- 

22. Proceedings in master’s office ; report, and evidence.—Under a refer- 
ence as to a question of fact, or matters of account, the master 
should report only his conclusions, without the evidence on 
which they are founded, unless the decree directs him also to re- 
port the evidence; nevertheless, he should reduce to writing all 
examinations taken viva-voce before him, and make a note of all 
the evidence adduced or used on the reference, including such 
portions of the pleadings and depositions already on file as may 
be so used; and in stating an account, which consists of numer- 
ous separate items, he should append to the account, as stated, 
a schedule of the particular items in it, and refer in the schedule 
to the testimony bearing on each item.—Mahone v. Williams 

23. Exceptions to report ; how taken or reserved.—It is the duty of the 
master, on exceptions being made to his decisions, to furnish to 
the respective parties, on their application, all the evidence that 
was before him, relating to the matter covered by the exception, 
for which they may apply; each exception must specify the ob- 
jectionable item of the report, and point out the evidence on 
which the party relies to support.it ; and no evidence, not even 
the answer, can be considered by the chancellor on exceptions, 
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unless it was given in before the master on the reference. Sec- 
tion 2937 of the Code does not change this practice as previously 
IE hich Ghkchs Ch newedeede savesecbuss aonddsdwee dkes 204 
24. Same; how considered on appeal.—On appeal from the chancel- 
lor’s decree, overruling exceptions to the master’s report on a 
question of fact under a reference, the appellate court will not 
reverse, unless the record clearly shows that the master’s conclu- 
Se i is sins hones dies cnbe cenees sxenss ctewerrennes os 204 
25. Revision of chancellor's decree on questions of fact.—The appellate 
court will not reverse the decision of the chancellor on a question 
of fact, unless satisfied that there was a decided preponderance 
of the evidence against the conclusion attained by him.—Phil- 
Fe ee Os PR idekinkiadedhsdde nteessddaneisewsansseces 63 
26. Decree pro confesso against cestui que trust or distributee ; its effect 
as evidence against trustee or administrator —As a general rule, 
where one person is shown to be a mere trustee for another, a 
decree pro confesso against the latter will dispense with proof 
against the former; but, ina contest between a debtor and the 
administrator of a decedent’s estate, respecting the fact and va- 
lidity of an alleged payment to the sole distributee, (the debt in 
controversy constituting the entire assets of the estate, and the 
legality of the payment depending on the time when it was 
made,) a decree pro confesso against the distributee is not evidence, 
as against the administrator, either of the fact of payment, or of 
the time when it was made.—Johnson’s Adn’r v. Longmire....---- 143 
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CHARGE OF COURT. 


1. Charge on part of evidence.—A charge, which, on the facts therein 
hypothetically stated, asserts a correct legal proposition, and 
which is applicable to the evideice, is not objectionable, because 
the evidence also tends to prove other facts in addition to those 
therein stated; and the refusal of such a charge is erroneous. , 
PEN WR ow eS nen sass themes esicecamesessdecicccisstioccce 38 

2. Same.—A charge which instructs the jury that, if they believed 
certain specified facts, they must find the defendant not guilty, 
ignoring other facts which the evidence tends to prove showing 
his guilt, is properly refused.—Aaron § Ely v. The State....----- 684 

3. Charge invading province of jury.—A charge which assumes a ques- 
tion of fact to be a question of law, or which attributes to the 
evidence, as matter of law, a construction and effect to which it 
is not necessarily limited, is an invasion of the province of the 
jury.—Clark § Co. v. Goddard... secces cencescoscce cocscccccees 164 

4. Charge objectionable for generality —A charge which asserts a cor- 

4 rect legal proposition, though it may be objectionable on account 
ot its generality, is no ground for a reversal, since the appellant 
might have protected himself against injury by asking a more 
specific charge.—Scully v. The State...22. .2--.eeecccccee wn seeeee 


CHARITABLE BEQUEST. 
See JURISDICTION, 1. 
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CODE OF ALABAMA. 


1. § 721. Authority of justice to appoint special constable.—Brins- 
field v. Austin 

2. §§ 1099-1102. Trespass by cattle.—Jean v. Sandiferd.......-+-+++ 

3. §§ 1274-5, 1285, 1294, 1296. Registration of deed of gift.—Twelves 
v. Nevill 

4. § 1361. Proceedings under petition for dower.—Forrester v. For- 
aaa ee blk dis isin Ohaus Ren eenn a aeNe Rees eae a 

5. § 1554. Fraudulent conveyances.— Young v. Dumas 60 

6. § 1609. Widow’s dissent from husband’s will.—Adams v. Adams. 274 

7. § 1805. Notice of settlement of administrator’s accounts.—/vier- 
BOR Os APA acees coe coon cess seset ews peeuayeeaemus tosses ereses 150 

8. §§ 1817-20. Statement of account against defaulting administra- 
tor.—Moore and Wife v. Baker 

9. § 1825. Allowance to executor or administrator for extraordi- 
nary services.—Holman v. Sims 

10. §§ 1876-78. Respective rights and duties of administrators in 
chief and de bonis non.—Whitworth’s Distributees v. Oliver......-. 236 

11. §§ 1883-84. Statute of non-claim.—Harrison’s Adm’r v. Harrison’s 
Distributees 

12. § 1985. Contracts between husband and wife.—Reel v. Overall, 

13. § 2039. Settlement of guardian’s accounts.—Frierson v. Travis, 
Also, Moore and Wife v. Baker 

14. §§ 2120-22. Redemption of real estate.— Walker, Mead § Co. v. 


15. § 2129. Who are proper parties plaintiff.—Broadhead v. Jones.. 96 
Also, Willis v. Neal 464 
16. § 2131. When wife may sue alone.—Spear’s Adm’r v. Lumpkin.. 600 
17. § 2175. Affidavit for bail in civil action. —Exr parte Harlan 563 
18. § 2302. Competency of witness as affected by interest.—Broad- 
head v. Jones 96 
Also, Walker v. Mock’s Adm’r 568 
19. § 2328..Objections to deposition.—Cornelius v. Partain 473 
20. $§ 2549-51. Notice to transferree or claimant in garnishment 
cases.—Mobile § Ohio Railread Co. v. Whitney § Co 468 
21. § 2692. Lien on steamboats.—Steamboat James Battle v. Waring, 180 
eer 
22. § 2750. Inquisition of lunacy.—Campbell v. Campbell 392 
23. § 2977. Exceptions to master’s report.—Mahone v. Williams.... 203 
24. § 3130. Inveigling slave-—Martin v. The State 524 
25. § 3165. Uttering forged instrument.—Scully v. The State 240 
26. § 3170. Larceny in dwelling-house.—Henry v. The State 679 
27. § 3180. Larceny of mule.—Jeffries § Jeffries v. The State 655 
a Be PUR he TN Bi ivan on ono ectee cn dnccccccccssccases OM 
28. § 3231. Living in adultery or fornication.—Smith 0. The State... 554 
29. § 3526. Accessories.—Scully v. The State........---e+0++---2--- 240 
30. § 3576. Service of copy of indictment and list of jury.—Aaron 
ei Wk RURAAE AAG ew eciptdcrt sntadicneeaenteniouen: ae 
31. §§ 3608-15. Change of venue.— Aaron v. The State......-.----- 75 
32. § 3692. Forfeited recognizance.—Tolison v. The State.....-..--. 103 
33. §§ 3774-91. Search-warrant.—Sullivan v. Robinson.......----- 613 
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34. Forms of complaints in civil cases.—Clark § Co. v. Goddard... 164 
Also, Spear’s Adwm’r v. Lumpliin.... ccce coccccssccccccccccccccces G00 
PN CDs Sas ce ccch cb anecddeneseowcnsincinnsonssanee OUD 
CHORDY WS MHRUAINE cnc nc cos cwaeee we desctescocescescsecuc. VES 

Pe ON. con on cawann Wein e+Ebeecans saccenandsenccas BEE 

35. Forms of indictments —Alecy Phi v. The State.......------. 664 
ee Ae NO I nctikkcevenccvesd b00scidensendeuscocece OR 
PE TOD @. FRO DIN ov osnscnde vies sn ensscccccccccce OOD 





COMMON LAW. 


1. Presumed to exist elsewhere.—In the absence of proof to the con- 
trary, the courts of this State will presume that the common law 
prevails in other States —Howard v. Gilbert 

2. What English statutes form part of common law here—The statute 
of 5th Elizabeth, chapter 4, entitled “Ar act containing divers 
orders for artificers, laborers, servantsof husbandry, and appren- 
tices,” being incompatible with the spirit of our institutions, does 
not constitute a part of our common law.—Clark § Co. v. Goddard, 


CONFLICT OF LAWS. 
See CONSTITUTIONAL Law, 5-9. 


CONSCRIPT LAWS. 


See MILITIA AND MixiTary Laws. 


CONSTABLE. 


1. Appointment and authority of special constable—The statutory 
power of a justice of the peace. to appoint a special constable, 
in cases of emergency, to act “in the execution of all process 
except the collection of executions,” (Code, § 712,) extends 
only to such process as may be lawfully executed by a constable. 
Brinsfield v. Austin 


CONSTITUTIONAL LAW. 


1, Law prohibiting distillation of grain into liquor.—The act to prohibit 
the distillation of grain into spirituous liquors except under the 
authority and direction of the governor, approved December 8, 
1862, (Session Acts, 1862-63, p. 43,) is not violative of any consti- 
tutional provision, either as depriving the citizen of his property 
without due course of law, or as conferring legislative power on 
the governor.—Ingram v. The State 

2. Right of government to take private property for public use.—The 
constitutional right of the general government to take private 
property for public use, just compensation being made, extends 
to all property ; and neither the fact that the property is under 
mortgage, nor the fact that it belongs to a corporation chartered 
by a state law, exempts it from the operation of the principle. 
Alabama § Florida Railroad Co. v. Kenney 

3. Law making neglect of public bridge by contractor indictable as mis- 
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demeanor.—The act approved November 24, 1862, (Session Acts, 
1862, p. 101,) which makes it an indictable offense, for any person 
who has built a public bridge by contract with the county com- 
missioners, “knowingly to suffer such bridge to remain out of 
repair, and unsafe for the passage of travellers and other persons, 
for more than ten days at any one time, during the period stipu- 
lated for its safety by the terms of his contract,” does not violate 
the obligation of such contracts made before its passage, and is 
not obnoxious to any constitutional objection.—Blann v. The 





4. Acts of congress repealing substitute laws.—The acts of congress of 
the Confederate States. approved respectively on the 5th January 
and 17th February, 1864, which repealed and revoked all exemp- 
tions previously granted, and subjected to military service those 
persons who had furnished substitutes under former laws, are not 
violative of any constitutional provision, but are valid, and 
within the scope of the powers conferred on the general govern- 
ment. (STONE, J., dissenting.)—Ex parte Tate 

5. State’s right to subject to militia service persons exempted from mili- 
tary service of Confederate States as bonded agriculturalists.—There 
is no constitutional provision, State or Confederate, which, di- 
rectly or by implication, takes away or restricts the right of the 
State to subject to its militia service persons who have been ex- 
empted from the military service of the Confederate States, as 
bonded agriculturalists, under the provisions of the act of con- 
gress approved February 17, 1864, entitled “An act to organize 
forces to serve during the war.” (STONE, J., dissenting.)—State, ex 
rel. Dawson, in re Strawbridge § Mays....--- dcucieceeseeeeseess 367 

6. Respective rights of State and Confederate governments to military 
services of citizen—The “conscript laws” being constitutional, the 
right of the Confederate States to require military duty from a 
citizen, so soon as he attains the age of conscription, is para- 
mount to the right of the State to retain him in its militia ser- 
vice, in which he is already serving as a volunteer.—£x parte 
Bolling, in re Watts... 20. wcccosceccee cccccece Gavewsducccseestos 609 

7. Same —The Confederate States government may at any time re- 
assert its right to the military services of a citizen, who, having 
been enrolled as a conscript, procured a discharge on the certiti- 
cate of a medical board, on the ground of permanent physical 
disability, and enlisted in the militia service of the State.— Ex 
parte Bolling, in re Gaffney 

8. Jurisdiction of State courts to discharge enrolled conscript from cus- 
tody of Confederate States officer—The State courts have jurisdic- 
tion, on habeas corpus, to discharge from the custody of an enroll- 
ing officer of the Confederate States a person who, though held 
as a conscript, is exempted from military service, as “a minister 
of religion authorized to preach according to the rules of his 
church,” by the 10th section of the act of congress approved Feb- 
ruary 17th, 1864.—£x parte Cain 

9. Same.—Where a person has been regularly enrolled, and sworn 
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into the military service of the Confederate States, he can not 
raise the question of the regularity of his assignment to any par- 
ticular command or duty, on habeas corpus before a State judge or 
court.— iw parte Lee § Allen... . 2... 22-2 ccccce cocccs coccce cocces 
10. Jurisdiction of supreme court, by mandamus, over speaker of house 
of representatives.—The supreme court will not award a mandamus, 
or any other original process, on the application of a member of 
the house of representatives, to compel the speaker of the house 
to send to the senate a bill which is alleged to have passed the 
house, and which he refuses to send to the senate, because of an 
alleged erroneous construction placed by him, and by the house 
on appeal from his decision, on the constitutional provision re- 
quiring “a vote of two-thirds of each house” to pass such bill. 
TUS AIRC MOONS =i Saas eke ecs sie ein ceeese chews cesses obccew isa 
11. Abolition of slavery by act of war.—It is a historical fact, which 
the courts will judicially notice, that slavery was abolished in 
Alabama, by the act of war, prior to the passage of the ordinance 
of the State convention on the 22d September, 1865.—Ferdinand 
Dee me Me eo Aoki cn ote ce tecetwedes beassisees Sa eecslectaeces 
12. Suspension of State laws between 20th July and 21st September, 1865. 
Between the 20th day of July, 1865, when the provisional gover- 
nor of Alabama issued a proclamation, declaring the civil and 
criminal laws ot the State, ‘‘as they stood on the llth day of Jan- 
uary, 1861, except that portion which relates to slavery, to be in 
full force and operation”; and the 21st day of September, 1865, 
when the State convention, called by the provisional governor, 
adopted an ordinance, ratifying, with certain specified exceptions, 
all the laws enacted by the legislature subsequent to the 11th 
day of January, 1861, the laws enacted by the legislature subse- 
quent to the 11th of January, 1861, were not in force. (WALKER, 
C. J., dissenting. )—Jeffries v. The State. ..--.. .----+ 2-2-2 ---- eee 
13. Liability of freedman to punishment for offense committed while 
sluve.—Since the passage of the ordinance by the State conven- 
tion on the 22d September, 1865, by which slavery was declared 
to be abolished, there has been no law in force in Alabama under 
which a freedman may be convicted or punished for the murder of 
a white person committed by him while a slave. (Bykp, J. dis- 
SONNY “PEW; DRO UNOS c= occa cncscesece en cscocssecss<cecees 
14. Same.—For the murder of a sluve by a slave, while the institu- 
tion of slavery existed here, there has been no law in force in 
this State since the 22d September, 1865, under which the slayer 
can be convicted and punished. (ByRD, J., dissenting.)—Nelson 
Wien WN cia eect een kictee bess ceee cr cate seen wesc swceucsekice 
15. Same.—Since the 22d September, 1865, there has been no law in 
force in this State, under which a freedman can be convicted and 
punished for the robbery of a white person, or an assault with 
intent to rob a white person, where the offense was committed by 
him while a slave.—George v. The State..........-...-------+--- 
16. Repeal of criminal statutes applicable only to slaves, by abolition of 
slavery.—The ordinance of the State convention of Alabama, 
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adopted on the 22d September, 1865, by which slavery was de- 
clared to have been abolished and thereafter prohibited, abroga- 
ted all the criminal laws of the State which were applicable 
GX CINSIVENY LOISIAV ORs sc2ac%o 20 6 ebdw cabeesmeecetueccccSweeseen's 675 
17. Applicability of general criminal statutes to freedmen.—The gene- 
ral criminal statutes of the State are applicable to offenses com- 
mitted by freedmen since the abolition of slavery, although they 
were not applicable at the time of their enactment to the per- 
sons who are now freedmen: such an application of the statutes 
is not obnoxious to the constitutional prohibition against ex-post- 
Sacto laws, nor violative of the provision contained in the 8th 
section of the bill of rights, which declares that no person shall 
be punished, “ but by virtue of a law established and promulga- 




























ted prior to the offense.”—Eliza v. T he State....-....----2 20-2 693 
Also, Aaron § Elyv. The State. ..200 2. cccccccccccc ascncs ccs ccce 684 
Monty Witherby ©. Thee States... occ es ccse oc cences cocces secces 702 





Ferdinand v. The State... .....----- tail Sis eae Sa aauiceeteee as 







CONTEMPT. 


1. Form of judgment for fine, for contempt.—Where a fine is imposed 
for contempt of court, the better practice is to state in the judg- 
ment-entry the facts constituting the alleged contempt; but there 
is no statute, or rule of court, in this State, which imperatively 
requires that this should be done, or invalidates a judgment 
which fails to state the facts.—Easton v. The State...---. eeeenies 551 

2. When appeal lies.—An appeal does not lie from a judgment of the 

circuit court, imposing a fine for an alleged contempt.—.......- 













CONTINUANCE. 
1, Refusal of, not revisable—The refusal of a continuance by a cir- 
cuit judge, on a hearing before him on a writ of habeas corpus, 
is not revisable in an appellate tribunal.—LZx parte Hunter...-.. 







CONTRACTS. 


1. General rules of construction.—In the construction of contracts, 
the cardinal rule is to effectuate, if possible, the intention of the 
parties; and in arriving at that intention, a greater latitude of 
construction is allowed, where the contract appears to have been 
written by an ignorant person, or one unskilled in the use of lan- 
guage. The language is to be construed in its popular sense, un- 
less it is technical in its signification; and if the contract is sus- 
ceptible of two constructions, it is to be construed most strongly 
against the party promising.—Lively v. Robbins...--..---------- 461 

2. Construction of special stipulation in note.—Where an enrolled con- 

script procured a discharge from military service, in October, 

1862, by putting in his stead a substitute; and executed to his 

substitute a promissory note, with sureties, payable on the 25th 

December, 1862, and containing a stipulation in these words: 

“The condition of the above note is, that if the conscrip ‘should 
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take J. B. R., the note to be void; if the conscrip does not take 
him, this note to remain in full force and virtue;” and when 
again enrolled, in February, 1863, was discharged on the ground 
that he was a miller,—held, that the condition on which the note 
was to become void had not happened. (PHELAN, J., dissenting.) 461 
3. Construction and effect of agreement respecting disposition of dece- 
dent’s estate.—An agreement in writing, executed by and between 
three of a decedent’s children and two of his sons-in-law, which 
recites that another son-in-law is dissatisfied with the provision 
made for him in the decedent’s will, and proposes to take a speci- 
fied sum for his interest in the estate ; authorizes the administra- 
tor to pay him that sum out of the assets of the estate, “on his 
executing to the undersigned an assignment of all his interest ;” 
then recites that, ‘in the event of the contemplated settlement, 
the undersigned will own all the real estate of which said J. J. 
[decedent] died seized and possessed, and, as they cannot divide 
it into five parts advantageously, they agree to dispose of a part 
of it as follows: that M. W. J. shall take” a certain tract which is 
described, at a specified price, and that two of the other parties 
should each take a designated tract at a specified price; and then 
provides that the estimated price of the land, or “ proceeds,” shall 
be so distributed among the five parties as to equalize their re- 
spective portions,—is an agreement for the sale, and not for the 
division or partition of the lands, and, not being under seal, does 
does not convey the legal title; but, coupled with possession, and 
payment of the stipulated price, conveys a complete equitable 
title, which will support a bill for specific performance.—Moody 
OU PWR sence cccweecs se ce iseavs Geeatesesdcscesteces sous sons 586 
4. Certainty requisite in description of land in contract of sale-—“ The 
following part of that tract of land lately bought by R. P.L., 
from Mr. O., to-wit, a part bounded by the section line running 
from the N. E. corner of said tract to the stake put up by Bris- 
tow on the S. E.; thence, in a due north-west course, until it 
strikes the main road; thence, along the said road, till it strikes 
the northern line of said tract; thence to the beginning,”—held a 
sufficient description, in a written contract for the sale of lands, 
to support a decree for the specific performance of the contract. 
SIDED MINE ao oa eses eae seep ee seas esic= 2-555 sesoe~ es esse =e 338 
5. Validity of note given for money loaned by slave-—A promissory 
note, given for money borrowed from a slave without the written 
consent of the master, is void, and will not support an action; 
but, if the money was derived from the slave’s earnings, and was 
loaned by him without the knowledge or consent of the master, 
it might be recovered by the master in an action for money had 
and received; yet, if the money was loaned by a bailee, with 
whom it had been deposited by the slave, and a promissory note 
ta.en payable to such bailee, the master cannot, as the equitable 
or beneficial owner, (Code, § 2129,) maintain an action on the 
note, because no fiduciary relation existed between him and such 
bailee.— Broadhead v. Jones....-...--- pieeeeanacea sess seeeeeees 96 
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CORPORATIONS. 


1. Authority of municipal corporation to require license tor retailing. 
A municipal corporation may require a license to retail spirituous 
liquors within its limits, from a person who has a!ready pro- 
cured a State license to retail within the county.— West v. Corpo- 
rate Authorities of Greenville...2-. 22-2 2-2. eee cece ne cen cece cone 


CRIMINAL LAW. 
1, Organization of grand jury.—In criminal cases, it is the better prac- 
tice to set out in full, in each transcript, the minute-entry show- 


ing the organization of the grand jury.—Ben Peters v. The State, 681 


2. Authority of circuit court at special term.—It is no objection to a 
judgment and conviction in a criminal case, that the indictment 
was found at a speciai term of the circuit court, and the trial had 


at the same term—Aaron § Ely v. The State..........----++----- 684 


3. Service of copies of indictment and venire.—Where the prisoner is 
in actual confinement, and copies of the indictment and venire 
are served on him personally, (Code, § 3576,) it is not necessary 
that they should be read to him, although he is a slave, nor is it 
necessary that copies should also be served on his counsel.— Aaron 
WUE Ne rcmis sociccsee se sos cess saleceseieen sews aneeicemaeecicnys 

4. General demurrer to indictment containing good and bad counts.—A 
general demurrer to an indictment containing several counts, one 
of which is good, may be overruled entirely.—Jngram v. TheState, 

5. Plea of former conviction or acquittul—aA conviction or acquittal 
on the charge of larceny is not a bar to a subsequent prosecution 
for receiving, concealing, and aiding in the concealment of the 
stolen goods.—Foster v. The State..........+0----00 .205 eee eee eee 

6. Same.—In a plea of former conviction or acquittal, it is neces- 
sary to set out the record, or at-least the indictment; and in a 
prosecution for larceny, a variance in the description of the sto- 
len goods in the two indictments is no objection to the plea, 
when it avers that they were taken, if at all, at one and the same 
time, by one and the same act, and that they belonged to the 
BRMIOHOWNON cao Sons son Secs scsacsecumsecerincensacccees eeu meses 

7. Practice on issue joined on not guilty and former acquittal (or con- 
viction).—Where issue is joined on the pleas of not guilty and 
autrefois acquit (or convict), it is error to submit both issues to 
the jury at the same time: the issue on the special plea must be 
HES’ CHICd ANG CECINOU + soso oe eain teeceesiasescieesbatisossccalessies 

8. Same; construction of bill of exceptions—Where the judgment 
entry recites, that the defendant pleaded autrefois acquit to each 
count in the indictment; that the court sustained a demurrer to 
the plea to the first count, and overruled it as to the second count, 
‘and, the defendant having pleaded not guilty, thereupon came 
a jury,” &c.; while the bill of exceptions shows that the record 
of the former prosecution was the only evidence adduced by the de- 
fendant, and states that “‘he rested his case on that defense,” and 
some of the instructions given by the court to the jury relate 
only to the issue on the special plea,—it affirmatively appears 
that the trial was had on both issues at the same time..-..-.....- 
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9. Same ; objection or exception not necessary.—The failure of the pris- 
oner, in such case, to object to the action of the court in submit- 
ting the two issues to the jury at the same time, is nota waiver 
of the irregularity ; nor is a bill of exceptions necessary, when 
the error affirmatively appears of record. ...-..----..---------- 229 

10. Same; presumption of injury from error.—Injury will be pre- 
sumed, in such case, from the erroneous action of the court in 
submitting the two issues to the jury at the same time, unless the 
record affirmatively shows that no injury could have resulted... 

11. Same ; conviction on one of several counts.—Under an indictment 
containing two counts, one charging that the defendant, a slave, 
“unlawfully and maliciously” killed a white person, and the 
other that the killing was “unlawfully and voluntarily” done, a 
verdict of “guilty as charged in the first count” having been ren- 
dered on the first trial, and a nolle-prosequi as to the second count 
having been entered after the reversal of the judgment on appeal, 
this is no bar to a second conviction on the first count, nor good 
in arrest of judgment.—Aaron v. The State......---. .----0----- 

12. Severance of trial; effect of separate judgments—Where an in- 
dictment, containing two good counts, charged two slaves with 
the voluntary manslaughter of a white person; and a severance 
having been granted, one of the defendants was found “guilty as 
charged in the first count,” and a nolle-prosequi as to the second 
count was afterwards entered in his case; while the other de- 
fendant, in whose case a demurrer was erroneously sustained to 
the second count, was tried and acquitted on the first count,— 
held, that this was not good matter in arrest of judgment, after a 
second conviction on the first count, in the case of the first de- 
fendant : 

13. Change of venue: sufficiency of certified transcript.—On change of 
venue in a criminal case, (Code, §§ 3608-15), if the certified trans- 
cript fails to show that the court was held at the time re- 
quired by law, or shows that the grand jury was organized, and 
the indictment returned into court, before the day on which the 
court was held, it must be corrected as the statute prescribes; 
and if this is not done, the judgment will be reversed on error or 
appeal, although the mistake was shown to the primary court, 
by other transcripts not properly returned, to be a mere clerical 
misprision 

14. Sufficiency of recognizance in description of offense and defendant's 
name.—Where the indictment charges the offense of living in 
adultery or fornication, and describes the defendant’s name as 
Caroline T.; while the recognizance is signed by Lucinda Katha- 
rine T., and is conditioned for her appearance at the next term 
of the court, “to answer to an indictment pending in said court 
against her, for the offense of adultery and fornication”; and the 
recitals of the judgment nisi state, that it appeared to the satis- 
faction of the court that the said Caroline T. “signed her bond | 
by the name of Lucinda Katharine T.”,—there is no variance or 
misdescription which is available to the recognizors, either on 
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error, or on motion to set aside the final judgment in the court 
below.—Tolison v. The State 

15. Admissibility of confessions.—The confessions of the prisoner in 
this case, who was a slave, were held admissible, on the authority 
of the former decision of this court in the case, (37 Ala.) al- 
though they were made to the constable who had him in custody, 
and who had said to him, “If you are guilty, it is better to say so, 
but if you are not, we do not wish you to do so”; and although the 
prisoner had himself been examined as a witness, on an investi- 
gation before two magistrates respecting the homicide; and al- 
though the magistrates were in the company of men by whom 
the prisoner was attended at the time the confessions were made, 
and by whom he was being conducted to the place at which the 
adjourned examination was to be resumed.—Aaron v. The State, 

16. Same.—The confession of the prisoner in this case, who was a 
slave girl, made to the person who arrested her while a runaway 
on the day after the commission of the alleged offense, having 
been ruled out by the court, on the ground that they were ex- 
torted from her by fear and threats; held, that a repetition of 
such confessions, made three weeks afterwards, while she was 
confined in jail, to the jailor’s son, and also to members of the 
grand jury who were examining the jail, in reply to questions 
asked by those persons, was also inadmissible as evidence, because 


it did not appear that the influence under which the first confes- 
sion was wade had been removed.—Dinah v. The State 


17. Same.—A slave’s confession to his master, though voluntary, is 
not admissible evidence against him, when it is shown that his 
master interrupted him, and would not let him finish his state- 
ment.— William v. The State 

18. Admission implied from silence, or failure to reply to slave’s declara- 
tions.—A declaration made by aslave to his master, in the pres- 
ence of the prisoner, accusing the latter of a crime for which the 
master was at the time threatening to arrest him, under circum- 
stances which justified the suspicion of his guilt, and to which 
he made no reply, isadmissible evidence against him, as an implied 
admission on his part of the truth of the charge.—Wartin v. The 
State 

19. Same; admissibility of evidence prima facie incompetent.—Where 
a slave’s declaration to his master, in the presence of the prisoner, 
is proved to have been made under circumstances which render 
it competent evidence against the prisoner, as an implied admis- 
sion by him of its truth; and it is also shown that the declara- 
tion was made in the slave’s ordinary tone of voice, which was 
“usually low and not very distinct,” so that the master “was some- 
times compelled to ask him to repeat what he said,”—the prisoner 
cannot be allowed to prove “that it would be more difficult for a 
stranger, or a person unacquainted with the slave, to understand 
hin,” unless he also offers to show that he was himself a stranger 
to the slave 

20. Distillation of grain into liquor without license; constitutionality 
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of law prohibiting—The act to prohibit tho distillation of grain 
into spirituous liquors except under the authority and direction of 
the governor, approved December 8, 862, (Session Acts, 1862-63, 
p. 43,) is not violative of any constitutional provision, either as 
depriving the citizen of his property without due course of law, 
or as conferring legislative power on the governor.—IJngram v. The 


21. Same; evidence in aggravation.—On the trial of an indictment 
under this statute, evidence of distinct acts not charged in the 
indictment, but similar to the acts which are charged, is not ad- 
missible for the prosecution, “in aggravation of the fine.” 

22. Same ; sufficiency of indictment in negativing license—An indict- 
ment under the act approved December 8th, 1862, which makes 
it unlawful for any person to distill grain into spirituous liquor, 
“unless employed or authorized by the governor so to do,” (Ses- 
sion Acts, 1862-3, p. 43,) must aver that the defendant was not 
authorized or employed by the governor.—Davis v. The State.... 

23. Neglect of public bridge by contractor ; constitutionality of act of 
November 24, 1862.—The act approved November 24, 1862, (Session 
Acts, 1862, p. 101,) which makes it an indictable offense, for any 
person who has built a public bridge by contract with the county 
commissioners, “ knowingly to sutter such bridge to remain out 
of repair, and unsafe for the passage of travellers and other per- 
sons, for more than ten days at any one time, during the period 
stipulated for its safety by the terms of his contract,” does not 
violate the obligation of such contracts made before its passage, 
and is not obnoxious to any constitutional objection.—Blann v. 
The State 

24. Uttering and publishing forged instrument as true; sufficiency of 
verdict.—Under an indictment for uttering and publishing as true 
a forged instrument, (Code, § 3165,) it is not necessary that the 
verdict of the jury should negative the fact that the defendant 
received the forged instrument from another person, in good faith, 
and for a valuable consideration ; although that fact, if affirma- 
tively found by the jury, would reduce the offense to forgery in 
the third degree.—Scully v. The State 

25. Same; venue ; accessory before the fact.—Where a forgery is com- 
mitted in one county, and, pursuant to a fraudulent combination 
there entered into between the prisoner and the forger, the forged 
instrument is uttered and published as true in another county, 
the prisoner is an acessory before the fact to the offense of utter- 
ing and publishing, (Code, § 3526,) and may be indicted for that 
offense in the county in which it was committed, although all his 
acts in relation to it were done in the other county 

26. Living in adultery or fornication ; constituents of offense.—One act 
of criminal intimacy is not sufficient to constitute the offense of 
“living in adultery or fornication, (Code, § 3231,) although that 
act ‘‘ was the result of previous arrangement and understanding 
between the parties.”—Smith v. The State 

27. Larceny ; assessing value of stolen property—Under an indict- 
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ment for grand larceny, (Code, § 3173,) the value of the stolen 
property must be assessed by the jury according to a specie stan- 
dard, and not by any other currency that may be common at the 
time of the commission of the oftense.—Parker v. The State..... 365 

28. Description of stolen property.—A heifer, between two and three 
years old, that had never had a calf,” may be described in an in- 
dictment for larceny as a cow 

29. Larceny in dwelling-house; constituents of offense.—Stealing 
clothes from the railing or banisters of a piazza attached to a 
dwelling-house, does not constitute the statutory offense of “ lar- 
ceny in a dwelling-house,” under section 3170 of the Code.— Henry 
OPEN UNO Soc ie sie es cae sc oewee sere cus eisemseeoseteeesccedehs 679 

30. Carrying stolen property into another county.—Where property, 
which has been stolen in one county, is carried by the thief into 
another county, he may be prosecuted and convicted in the lat- 
ter county.—Aaron § Ely v. The State 

31. Bringing stolen property into State ; sufficiency of indictment.—A 
count in an indictment, which charges that the defendants “did 
feloniously take, steal, and lead away two mares, the property of 
H.H., A. M., J. M. M., and J. M. W., in the State of Mississippi, 
and brought the same into the county of Tuskaloosa in the State 
of Alabama;” or ‘‘the property of H. H., 4. M., J. M. M., and J. 
M. W., known as H. M. & Co., in the State of Mississippi, and 
brought the said mares into the county of Tuskaloosa,” &c., is 
fatally detective, because it does not show with sutficient cer- 
tainty that the larceny was committed in Mississippi.—Alsey § 
Phil v. The State 

32. Stealing or inveigling slave ; constituents of offense-—Under an in- 
dictment which charges that the prisoner “ inveigled, stole, car- 
ried, or enticed away a slave,” (Code, § 3130,) the court may re- 
fuse to instruct the jury, at the instance of the prisoner, ‘that if 
the evidence showed that the slave refused to go with the defend- 
ant, and did not leave the premises or the possession of his 
owner, then they should find the defendant not guilty:” such 
charge is calculated to mislead the jury, by inducing them to be- 
lieve that the slave’s consent to go, and his leaving the premises 
of his owner, are necessary to constitute the offense of larceny 
by the defendant.— Martin v. The State....-...----s0---20 e--e ee 

33. Larceny of bank-bills and treasury-notes.—In this State, bank- 
bills and United States treasury-notes may be the subject of lar- 
ceny.—Sallie v. The State 

34. Sufficiency of indictment in description of stolen bills and notes. 
“ One ten-dollar treasury-note of the United States, usually called 
a green-back, and one ten-dollar national-bank-bill, usually called 
a green-back,” is a sufficient description, in an indictment, of the 
subject of the larceny 

35. Larceny of mule by freedman ; punishment of.—For the larceny of 
a mule at any time between the 20th day of July, 1865, and the 
2Ist day of September next thereafter, a freedman cannot be con- 
victed and punished under the act approved October 7, 1864, but 
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may be under section 3180 of the Code.—Ben Peters v. The State, 681 
Aino, Aaron GF Bly v. The State... oon cesccccocccccsccccccescccsss 684 
Jeffries § Jeffries v. The State } 
36. Conviction under repealed penal statute.—A conviction cannot be 
had under a penal statute which has been repealed, although 
the indictment was found before the passage of the repealing 
statute, unless the statute expressly excepts from its operation 
offenses committed prior to its passage.—Grifin v. The State 541 
37. Liability of freedman to punishment for offense committed while 
slave-—Since the passage of the ordinance by the State conven- 
tion on the 22d September, 1865, by which slavery was declared 
tojbe abolished, there has been no law in force in Alabama under 
which a freedman may be convicted or punished for the murder 
of a white person committed by him while a slave. (ByRD, J., 
dissenting.)—Burt v. The State 
38. Same.—For the murder of a slave by a slave, while the institu- 
tion of slavery existed here, there has been no law in force in 
this State since the 22d September, 1865, under which the slayer 
can be convicted and punished. (ByRD, J., dissenting.)—Nelson v. 
The State 
39. Same.—Since the 22d September, 1865, there has been no law in 
force in this State, under which a freedman can be convicted and 
punished for the robbery of a white person, or an assault with in- 
tent to rob a white person, where the offense was committed by 
him while a slave.—George v. The State 
40. Repeal of criminal statutes applicable only to slaves, by abolition of 
slavery.—The ordinance of the State convention of Alabama, 
adopted on the 22d September, 1865, by which slavery was de- 
clared to have been abolished and thereafter prohibited, abro- 
gated all the criminal laws of the State which were applicable 
exclusively to slaves.—George v. The State 
41. Applicability of general criminal statutes to freedmen.—The general 
criminal statutes of the State are applicable to offenses commit- 
ted by freedmen since the abolition of slavery, although they 
were not applicable at the time of their enactment to the persons 
who are now freedmen: such an application of the statutes is not 
obnoxious to the constitutional prohibition against ex-post-facto 
laws, nor violative of the provision contained in the 8th section 
of the bill of rights, which declares that no person shall be pun- 
ished, “but by virtue of a law established and promulgated prior 
to the offense.—E£liza v. The State 
Also, Aaron § Ely v. The State 
Henry Witherby v. The State 
Ferdinand v. The State 
42. Personal presence of prisoner at rendition of judgment.—In a crim- 
inal case, judgment for a corporal punishment can not be ren- 
dered against the prisoner in his absence; and the record must 
affirmatively show that he was present in court.— Young v. The 





43. Same.—To sustain a judgment and sentence on conviction for 
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felony, the record must affirmatively show that the prisoner was 
personally present in court when sentence was pronounced on 
him.—Ben Peters v. The State 
Also, Gibson v. The State 
Eliza v. The State 
44, Same.—This does not appear with sufficient certainty from the 
following recitals in the judgment-entry: ‘This day came the so- 
licitor and the defendant”; and it is,therefore considered by the 
court,” &c., ‘that the defendant be taken hence to the jail of the 
county,” &c.—Eliza v. The State..........--2- ee ene ce nnee saiswus 693 
45. Asking prisoner, on conviction, if he has aught to say in arrest of 
judgment ; presumption in favor of judgment.—It is not necessary 
that the record, in a case of felony, should affirmatively show 
that the prisoner was asked by the court, before sentence was 
pronounced against him, if he had anything to say in arrest of 
judgment: the question will be presumed to have been asked, 
unless the record affirmatively shows that it was not. (JUDGE, J., 





46. Assault with intent to ravish; sufficiency of indictment.—An indict- 
' ment against a negro, which charges that he “assaulted Mary 8., 
a white child, under the age of ten years, with intent to ravish her,” 
is sufficient to authorize a conviction under section 3307 of the 
Code, which punishes with death any negro “who commits, or 
attempts to commit, a rape on any white female ;” yet the averment 


of the assault, though unnecessary, being descriptive of the of- 
fense, must be proved as laid.— Henry Witherby v. The State 702 

47. Reversal of judgment in part.—W hen judgment is rendered against 
the defendant in acriminal case, for the amount of the fine assessed 
against him by the jury, and directing that he remain in the cus- 
tody of the sheriff until the fine and costs are paid; and, on a 
subsequent day of the term, when he is not shown to have been 
personally present, the court also sentences him to imprisonment 
in the county jail, the latter judgment only will be reversed, and 
the cause remanded.— Young v. The State 

48. Description of defendant in indictment.—In an indictment against 
a freedman, it is not necessary to aver whether he was a freedman 
or a slave at the commission of the oftense.—Jeffries v. The State. 6 


CUSTOM. 


1. Among artisans as to working hours of journeymen ; proof and va- 
lidity of —Proof of the general custom among the mechanics and 
artisans in acity, by which journeymen and employees are re- 
quired to work for their employers only a certain number of hours 
per day, and are allowed the privilege of working for themselves 
at other times, is competent evidence to be submitted to the jury, 
as tending to show the existence of such custom among daguerro- 
typists, ambrotypists, and photograph painters, whose business 
belongs to the mechanical arts; and such custom, if proved to 
exist, can not be pronounced by the courts unreasonable, contrary 
to public policy, or otherwise illegal.— Barnes v. Ingalls......-... 193 
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DAMAGES. 

1. In statutory action for trespass by cattle.—In a statutory action to 
recover damages for a trespass by cattle, (Code, §§ 1099-1102,) in- 
terest should not be allowed on the damages assessed by the jury ; 
and if the jury, besides assessing the damages, also allow inter- 
est thereon, the latter part of their verdict should be rejected as 

. surplusage.—Jean v. Sandiford 


DEEDS. 

1. Validity of conveyance by debtor to bona-fide creditor.—A debtor, in 
failing circumstances, may sell and convey his property, at an ade- 
quate price, to a bona-fide creditor, even though the known effect 
of such sale and conveyance may be to delay or defeat his other 
creditors; and neither the fact that the conveyance embraces all 
of his property that is subject to levy and sale under legal pro- 
cess, nor the fact that the grantee, immediately afterwards, con- 
veyed the property, by deed of gift, to the debtor’s wife, who was 
his daughter, nor these facts combined, are sufficient to set aside 
the transaction in equity, as fraudulent against3the other credit- 
ors.— Young v. Dumas 

2. Registration of deed of gift, conveying life-estate with remainder over. 
By the registration statutes of this State, (Code, §§ 1274-5, 1285, 
1294, 1296,) a deed of gift of slaves, by which a life-estate is con- 
veyed to one person, with remainder to another, if recorded in 
the county in which the grantor resides, and in which the slaves 
are at the time, is admissible in evidence without further proof, 
and its registration operates as constructive notice of its con- 
tents; nor is it necessary that it should be recorded within four 
months in any other county to which the property may be re- 
moved.— Twelves v. Nevill 

3. “Heirs,” in deed of gift, construed to mean “children.”—A deed of 
gift, by which slaves are conveyed to the grantor’s wife Endora 
“and her bodily heirs by me” [him], to be managed and controlled 
by the wife “for the best interests of said Endora and children ;” 
and by which it is further declared to be “the express meaning 
and intent of these presents to belong to my” [his] “wife and 
children, during the natural life of said Endora,'and at her death 
to descend to my” [his] “children,”—vests in the children a joint 
estate with their mother during her life, with remainder at her 


4. Deed of gift to “only proper use” of grantor’s married daughter, held 
to create separate estate—A deed of gift, by which a father con- 
veys a female slave to his married daughter. “to the only proper 
use and behoof of the said Margaret and her bodily heirs, her ex- 
ecutors, administrators, and assigns forever,” creates a separate 
estate in the grantee.—Calduwell v. Pickens’ Adm’r 


DEPOSITION. 


1. When objection must be made.—An objection to a deposition, on ac- 
count of the want or insufficiency of the notice of the filing of 
the interrogatories, must be made before the trial is entered upon, 
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DISCONTINUANCE. 





DIVORCE. 
1. Reciprocal causes of divorce defeat each other—A suit for divorce 
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(Code, § 2328,) and comes too late afterwards.—Cornelius v. Par- 
2. Second motion to suppress.—When a motion to suppress a deposi- 
tion has been made and overruled, a renewal of the motion at a 
subsequent term, even on the ground of newly discovered evi- 
dence showing that the deposition was improperly taken, is ad- 
dressed to the sound discretion of the primary court, and its 
action on such motion is not revisable on error or appeal.—Hicks 
DEWAO Nese acioc ae ai ssele seine ss Sneiais sal semese aieieinciskinoe seioawles 
3. Admissibility of evidence showing deposition to have been improperly 
taken, to impair its weight with jury—Evidence showing that a de- 
position was improperly or irregularly taken—as, that one of the 
parties was present when it was taken, and had the answers of 
the witness already written out in his own handwriting, and read 
each answer to the witness as the questions were asked, and that 
they were written down as read by him—is proper for the con- 
sideration of the court, on a motion to suppress the deposition, 
but is not admissible before the jury, “for the purpose of impair- 
ing the weight of the deposition”; and if such evidence is offered 
for the purpose of impeaching the credit of two witnesses, whose 
depositions are shown to have been thus taken, while it contra- 
dicts the statements of only one of them, the court may reject it 
PO POUROIe ces Sanaa siete oes wae seicee ma sowsen we tiseiamesectas 


4. Error without injury in refusal to suppress deposition.—The refusal 


to suppress a deposition on motion is, at most, error without in- 
jury, when the record shows that the deposition was not offered 
in evidence on the trial.— Buffington v. Cook.....--..---.-------- 


1. What constitutes—Neither the mere neglect of the probate judge, 
to docket a cause and call it for trial, for more than twelve 
months after his reception of a certificate of reversal by the su- 
preme court of a former decision in the case, nor the mere omission 
of the party or his counsel to have it docketed and called tor 
trial, operates a discontinuance: there must be some active in- 
terference with the case, to have that effect.—Forrester v. For- 
HOUIN vo cese se eocas Me secescSasecuse ssnecs) Seceseesse seecciwieeetweee 


on any one of the statutory grounds, (Code, §§ 1961-63,) may be 
defeated by proof of the existence of another statutory ground 
in favor of the defendant; and such reciprocal causes of divorce 
being proved, under separaté bills, the court will not grant a 
divorce to either party.—Wibet v. Ribet.....- 222-222. c20. eee eee ee 


2. Evidence outside of issue allowable.—in suits for divorce, the inter- 


ests of the public as well as of the parties being involved, the 
court may receive and act upon evidence showing misconduct 
on the part of the plaintiff, although such misconduct is not 
brought forward and relied on in the answer.........-.----.---- 
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DOMICILE. 


1. Proof of.—A foreigner, who came to this country, ina “spree or 
frolic,” during his minority, several years before the commence- 
ment of the war between the Confederate States and the United 
States, leaving his parents in his} native country in good pecu- 
niary circumstances; who always declared his intention to re- 
turn home when he attained his majority ; whose conduct corrob- 
orated his declarations, and who attained his majority while the 
ports of the Confederate States were blockaded,—can not be held 
to have acquired a domicile in this country, and is, therefore, not 
subject to military service in the armies of the Confederate 





2. Same.—A foreigner, who enlisted in the military service of the 
Confederate States, asa volunteer, in Mississippi; was afterwards 
discharged from that service, on the ground that he was not dom- 
iciled in this country; subsequently came to this State, engaged 
in business here, and was so engaged when taken as a militia- 
man,—must be regarded as having acquired a domicile here; and 
his declarations while here, to the eftect that he intended to re- 
turn to his native country, “if he could get out,” so soon as he 
had earned enough money ,and that he had saved “nearly enough 
hard cash” for that purpose, are entitled to but little considera- 
tion, and do not bring him within the principle which holds a 
foreigner, in itinere to his native country, remitted to his domicile 
of origin.—State, ex rel. Graham, in re Toner 


DOWER. 


1. Widow's dissent from husband’s will, as necessary to perfect right of 
dower.—Under the Code (§ 1609), as under the former statutes, 
the failure of the widow to dissent, within twelve months, from 
the will of her deceased husband, is a bar to her right of dower, 
if the will makes any provision for her which does not appear to 
have been intended as an addition to her dower.—Adams v. Ad- - 


2. Election by w idine between testamentary and statutory provisions ; 
conclusiveness and effect of—Where the will of the deceased hus- 
band makes a provision for the widow, which does not appear to 
have been intended as an addition to her dower, a case of incon- 
sistent rights is presented, and she is driven to an election be- 
tween them; and, although she is not concluded by an election 
unadvisedly made, she cannot avoid it while retaining the prop- 
erty which she has received by virtue of it; her only remedy 
against such election is in equity, where she can obtain relief on 
the restoration of what she has receiyed 

3. Same ; jurisdiction of probate court.—Where a widow is compelled 
to elect between the provision made by her husband’s will and her 
statutory rights as dowress and distributee, and makes her elec- 
tion to take under the will, she catinot afterwards recover dower 
in the probate court, on offering to restore what she has received 
under the will; if the election was unadvisedly made, her only 





‘ 
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remedy to avoid it is in equity.—S. C 

4. Such election bars dower at law.—The fact that the widow has 
elected to take the provision made for her by the will, and still 
retains the property which she has received by virtue of that 
election, is a bar to her claim for dower in the probate court.... 274 

5. Ante-nuptial contract no bar to dower.—Au ante-nuptial contract, 
by which it is stipulated that the marriage “is not to affect any 
estate or property that either of the parties may have at the time 
of the marriage, but each has the right to dispose of their own 
property as they may choose to do, and that the marriage shall 
have no effect, or create any lien upon each other’s property or 
effects whatever, as is now provided by law,”—is not a bar to the 
widow’s claim for dower in the probate court 

6. Right of dower not affected by husband’s residence.— The wife’s right 
to an assignment of dower by the probate court, is not dependent 
on the residence of her husband inthe State at the time of his 
death, or in the county in which the proceedings are had.—For- 
rester v. Forrester 

7. Proof of location of lands in county.—In proceedings before the 
probate court for an assignment of dower, if the petition avers 
that the lands are situated in the county, and the decree recites 
that dower is granted in the lands described in the petition, this 
is sufficient to show that the lands are situated in the county.... 320 

8. Proof of heirs.—Although the statute requires that the names of 
the heirs, &c., shall be stated in the petition, (Code § 1361,) it is 
not necessary that the decree should show that the facts were 
proved as alleged... 2. ..---. 2. 2-22 cence Dasccwensdcacloseccccs 320 


ELECTION. 

1. By widow between testamentary and statutory provisions; conelu- 
siveness and effect of —Where the will of the deceased husband 
makes a provision for the widow, which does not appear to have 
been intended as an addition to her dower, a case of inconsistent 
rights is presented, and she is driven to an election between 
them; and, although she is not concluded by an election unad- 
visedly made, she cannot avoid it while retaining the property 
which she has received by virtue of it: her only remedy against. 
such election is in equity, where she can obtain relief on the res- 
toration of what she has received.— Adams v. Adams 

2. Same ; jurisdiction of probate court.—Where a widow is compelled 
to elect between the provision made for her by her husband’s will 
and her statutory rights as dowress and distributee, and makes 
her election to take under the will, she cannot afterwards re- 
cover dower in the probate court, on offering to restore what she 
has received under the will: if the election was unadvisedly 
made, her only remedy to avoid it isin equity.—S. C............ 603 

3. Same.—The fact that the widow has elected to take the provis- 
ion made for her by the will, and still retains the property which 
she has received by virtue of that election, is a bar to her claim 
for dower in the probate court-...--...... 0 eee cccc cesses conse ee 274 
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4. By distributees, to ratify unauthorized act of administrator —When 
an estate is kept together by the administrator without an order 
of court, the general rule is, that the distributees may, at their 
election, either charge him with the rent of the land and the hire 
of the slaves, or take the net proceeds of the crops raised by him ; 
and the mere institution of a chancery suit by them, in which 
they sought to charge the administrator with the proceeds of the 
crops, does not conclude them as an election, when it appears 
that they voluntarily dismissed their bill before final decree. 
Harrison’s Adm’r v. Harrison’s Distributees 


EMINENT DOMAIN. 


See CONSTITUTIONAL Law, 2. 


ERROR AND APPEAL. 


1. When appeal lies—An appeal does not lie from a judgment of the 
circuit court, imposing a fine for an alleged contempt.—Laston v. 
T he State 

2. Same.—An appeal does not lie from an order of the probate court, 
rendered on final settlement of a guardian’s accounts, in these 
words: “It appears that said guardian is chargeable with the 
sum of $127 50, and is entitled to a credit for the sum of $140 50, 
leaving a balance due said guardian on said settlement of $13; 
and it is therefore ordered, that the account-current, as stated, 
be recorded and placed on file.”— Waters v. Coker......-.+++-+-+- 

3. Contents of transcript.—Papers which are not made exhibits to the 
bill or answer, nor referred to in the proceedings or decree, nor 
made part of the record by order of the court, cannot be looked to 
for any purpose on appeal, though incorporated in the transcript 
by the clerk or register.—Kirk v. McAllister 

4. Revision of chancellor’s decree on question of fact——The appellate 
court will not reverse the decision of the chancellor on a ques- 
tion of fact, unless there was a decided preponderance of the 
evidence against the conclusion attained by him.—Phillips’ 4dm’r 
v. Phillips 

5. Same.—On appeal from the chancellor’s decree, overruling ex- 
ceptions to the master’s report on a question of fact under a refer- 
ence, the appellate court will not reverse, unless the record clearly 
shows that the master’s conclusion is erroneous.—Mahone v. Wil- 
NIAESaon eens ar wb acabeer sce tsueckicosees secre ucecc css sesso 

6. What is revisable—When a motion to suppress a deposition 
has been made and overruled, a renewal of the motion at 
a subsequent term, even on the ground of newly discovered evi- 
dence showing that the deposition was improperly taken, is ad- 
dressed to the sound discretion of the primary court, and its 
action on such motion is not revisable on error or appeal.—Hicks 
v. Lawson 

7. Same.—The refusal of a continuance by a circuit judge, ona hear- 


730 


63 





INDEX. 763 


ERROR AND APPEAL—CONTINUED. 


ing before him on a writ of habeas corpus, is not revisable in an 
appellate tribunal.—Ex parie Hunter 

8. Error without injury, in refusal to suppress deposition.—The refusal 
to suppress a deposition on motion is, at most, error without in- 
jury, when the record shows that the deposition was not offered 
in evidence on the trial.— Buffington v. Cook 

9. Presumption of injury from error.--Where a witness is erroneously 
excluded, on the grouud that he is incompetent for a specified 
reason, the error will work a reversal, although the record shows 
that he was incompetent on another ground, but does not affirm- 
atively show that the objection to his competency on the latter 
ground, if made in the court below, could not have been removed 
by a release.—Leslie v. Sims 

10. Same.—An erroneous charge in favor.of the plaintiff, which 
authorized the jury to find a larger verdict for him than he is 
entitled to recover, will work a reversal at the instance of the 
defendant, although the evidence shows that the plaintiff was 
entitled to recover a smaller amount, and the defendant failed to 
ask an explanatory charge.—Moody v. McCown 

11. Same.—In acriminal case, if the court erroneously submits to 
the jury at the same time the issues joined on the pleas of not 
guilty and former acquittal (or conviction), instead of disposing 
of the latter issue first, injury will be presumed from the error, 
unless the record affirmatively shows that no injury could have 
resulted.—Foster v. The State 

12. Presumption in favor of judgment.—In a probate case, where the 
correctness of the decree depends on the evidence which was be- 
fore the primary court, and the bill of exceptions does not pur- 
port to set out all the evidence which was before that court, the 
appellate court will presume that the decree was justified by the 
evidence.— Blackwell v. Blackwell 
Also, Mims’ Adm’r v. Mims 

Moore and Wife v. Baker 

13. Same.—In a prosecution for a felony, the appellate court will 
presume, unless the record shows the contrary, that the prisoner 
was asked by the court, before sentence was pronounced, if he 
had any thing to say in arrest of judgment. (JUDGE, J., dis- 
senting.)—Aaron § Ely v. The State 

14. Judgment corrected and affirmed.—Where the primary court im- 
properly renders a judgment for damages and interest, as allowed 
by the jury, instead of rejecting the latter part of the verdict as 
surplusage, the error will be corrected on appeal, at the costs of 
the appellant. —Jean v. Sandiford 

15. Reversal of judgment in part—Where judgment is rendered 
against the defendant in a criminal case, for the amount of the 
fine assessed against him by the jury, and directing that he re- 
main in the custody of the sheriff until the fine and costs are 
paid; and, on asubsequent day of the term, when he is not shown 
to have been personally present, the court also sentences him to 
imprisonment in the county jail, the latter judgment only will 
be reversed, and the cause remanded.— Young v. The State 
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1, When distributive interest in decedent's estate accrues.—A distribu- 
tee’s interest in the estate of a decedent accrues by operation of 
law, under the statute of distribution, at the death of the intes- 
tate, and not by virtue of the subsequent division of the estate, 
which only converts his equitable interest into a legal right.— 
ELI ©, RPO ooo ns mbes ak antueees coeeeeaasteeeeececsceese 133 

2. Division of estate by consent.—The distributees of a decedent’s es- 
tate, all being adults, may divide the estate among themselves 
by agreement; and such division, when made, will be sanctioned 
and upheld in equity 

3. Construction and effect of agreement respecting disposition of dece- 
dent’s estate—An agreement in writing, executed by and between 
three of a decedent’s children and two of his sons-in-law, which 
recites that another son-in-law is dissatisfied with the provision 
made for him in the decedent’s will, and proposes to take a speci- 
fied sum for his interest in the estate ; authorizes the administra- 
tor to pay him that sum out of the assets of the estate, “on his 
executing to the undersigned an assignment of all his interest ;” 
then recites that, “in the event of the contemplated settlement, 
the undersigned will own all the real estate of which said J. J. 
[decedent] died seized and possessed, and, as they cannot divide 
it into five parts advantageously, they agree to dispose of a part 
of it as follows: that M. W. J. shall take” a certain tract which is 
described, at a specified price, and that two of the other parties 
should each take a designated tract at a specified price; and then 
provides that the estimated price of the land, or “ proceeds,” shall 
be so distributed among the five parties as to equalize their re- 
spective portions,—is an agreement for the sale, and not for the 
division or partition of the lands, and, not being under seal, does 
does not convey the legal title; but, coupled with possession, and 
payment of the stipulated price, conveys a complete equitable 
title, which will support a bill for specific performance 

4. Payment to sole distributee, of debt due decedent's estate.—A payment, 
made in good faith, before administration granted, to the sole 
distributee of a decedent’s estate, there being no outstanding 
debts against the estate, operates in equity a discharge of the 

' debtor from liability to an administrator subsequently appointed ; 
but such payment, if made after administration granted, is tor- 
tious as against the administrator, and neither discharges the 
debtor from liability, nor constitutes a ground of equitable relief. 
Johnson’s Adm’r v. Longmire 

5. Statute of non-claim; exception in favor of “heirs or legatees claim- 
ing as such.”—A proceeding by the distributees of an intestate’s 
estate, against the personal representatives of the deceased ad- 
ministrator, to compel a settlement of his administration, if it be 
within the provisions of the statute of non-claim, (Code, §§ 1883, 
1884,) is also within the exception in favor of “heirs or legatees 
claiming as such.”—Harrison’s Adm’r v. Harrison’s Distributees. .. 

6. Jurisdiction of probate court, in settlement and distribution of estate. 
Where all the property of the testator has been distributed, by 
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order of the probate court, at the instance of the administrators, 
according to the provisions of the will, that court has no juris- 
diction, on the petition of the testator’s heirs-at-law and next 
of kin, to render a decree against the administrators, on final set- 
tlement, on the basis that the provisions of the will are void: the 
remedy of the heirs is in chancery.—Carter’s Heirs v. Carter's 





See, also, EXECUTORS AND ADMINISTRATORS. 


ESTOPPEL. 


1. Against tenant from denying landlord’s title—The tenant is es- 
topped, in any proceeding by his landlord for the recovery of rent 
or possession, from denying the title of the latter; yet he may 
show that he has been evicted under a paramount title, or that 
his landlord’s title has been extinguished, or has passed from 
him, either by his own act, or by operation of law.—English v. 
Key : 

2. Against infant by act of mother or agent.—Neither the conduct of 
an infant’s mother, in inducing another person to enter into a 
contract with him, nor the act of her agent in drawing the deed, 
can estop the infant from avoiding the contract.—Clark § Co. v. 
Goddard 

3. Conclusiveness ofagreement of record.—Where terms are prescribed 
by the chancellor, as a condition precedent to the allowance of 
an amendment of the bill, and are accepted by the complainant, 
he is bound by his consent thus given, and can not assign as 
error any of the matters covered by it.—Mahone v. Williams 

4. Conclusiveness of probate decree declaring estate insolvent.—Where a 
decedent’s estate was regularly declared insolvent by the probate 
court in 1849, but was afterwards settled as a solvent estate ; and, 
on that settlement, the administrator was allowed acredit for the 
amount of a claim paid by him, which had been filed against the 
estate within nine months after the declaration of insolvency ; 
and the surplus remaining in his hands, after paying all the debts, 
was, by the decree of the court, divided among the several dis- 
tributees,—the decree of insolvency does not conclude a succeed- 
ing administrator de bonis non, who seeks to recover the money 
from such creditor, from showing that the claim had been previ- 
ously paid, and was paid by the administrator in chief in igno- 
rance of that fact.— Walker v. Mock’s Adm’r 


EVIDENCE. 


I. ADMISSIBILITY AND RELEVANCY. 


1. Proof of value of services of photograph painter—The number of 
photographs, of fair quality, which a painter can execute in a 
month, if constantly employed, is one of the criteria by which to 
determine the value of his services by the month to his em- 
ployer.— Barnes v. Ingalls 
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2. Evidence in trespass.—In trespass, for false imprisonment, evi- 
dence of the plaintiff's arrest and imprisonment under pro- 
cess which is not void on its face, and of the proceedings had 
before the grand jury who investigated the charge preferred 
against him by the defendant, is irrelevant and inadmissible. 
Holly v. Carson 

3. Admissibility of appraisement, as evidence against administrator. 
The official appraisement of the property of the estate, being 
the ex-parte statement of a third person, with which the adminis- 
trator is not shown to have had any connection, is not admis- 
sible evidence against him to prove the value of the property. 
Harrison v. Harrison 

4. Admissibility of evidence showing deposition to have been improperly 
taken, to impair its weight with jury—Evidence showing that a de- 
position was improperly or irregularly taken—as, that one of the 
parties was present when it was taken, and had the answers of 
the witness already written out in his own handwriting, and read 
each answer to the witness as the questions were asked, and that 
they were written down as read by him—is proper for the con- 
sideration of the court, on a motion to suppress the deposition, 
but is not admissible before the jury, “for the purpose of impair- 
ing the weight of the deposition”; and if such evidence is offered 
for the purpose of impeaching the credit of two witnesses, whose 
depositions are shown to have been thus taken, while it contra- 
dicts the statements of only one of them, the court may reject it 
altogether.— Hicks v. Lawson 


II. ADMISSIONS; CONFESSIONS; DECLARATIONS; RES GEST. 


5. Admissibility of partner’s admission, in action against partnership. 
In an action against late partners, founded on a partnership debt, 
entries made by one of the partners, in a book of accounts kept 
by the partnership, are admissible evidence against both part- 
ners, if proved to have been made during the existence of the 
partnership; and are competent evidence against the partner by 
whom they were made, without such proof.—Kahn v. Boltz § 


6. Admission of one defendant, in action against two.—In an action 
against two defendants, as late partners, the admission of one, 
being competent evidence against him, cannot be excluded from 
the jury on motion: the other defendant must limit their opera- 
tion by a request for proper instructions to the jury 

7. Admission implied from silence.—Where evidence is offered against 
a fparty, showing that a statement was made in his presenee, 
which contained an accusation against him, and to which he did 
not reply, thereby raising an implied admission on his part of the 
truth of the charge; and the court instructs the jury, both at the 
time the evidence is admitted, and afterwards when they are 
about to retire, that they must not allow it any weight or effect 
whatever, “‘unless they are satisfied, from the whole evidence, 
that the statement was in fact made to him, and that it was made 
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under such circumstances, and was of such a character, as would 
naturally call for a reply from him, and that he did not reply to 
it,”—the admission of the evidence, thus guarded, cannot hurt 
him.—Hicks v. Lawson 

8. Same.—A declaration made by a slave to his master, in the pres- 
ence of the prisoner, accusing the latter of a crime for which the 
master was at the time threatening to arrest him, under circum- 
stances which justified the suspicion of his guilt, and to which 
he made no reply, is admissible evidence against him, as animplied 
admission on his part of the truth of the charge.—Harris v. Martin, 

9. Same; admissibility of evidence prima facie incompetent.—Where 
aslave’s declaration to his master, in the presence of the prisoner, 
is proved to have been made under circumstances which render 
it competent evidence against the prisoner, as an implied admis- 
sion by him of its truth; and it is also shown that the declara- 
tion was made in the slave’s ordinary tone of voice, which was 
“usually low and not very distinct,” so that the master “was some- 
times compelled to ask him to repeat what hesaid,”—the prisoner 
cannot be allowed to prove “that it would be more difficult for 
stranger, or a person unacquainted with the slave, to understana 
him,” unless he also offers to show that he was himself astranger 
to the slave 

10. Admissibility of confessions.—The confessions of the prisoner in 
this case, who was a slave, were held admissible, on the authority 
of the former decision of this court in the case, (37 Ala.) al- 
though they were made to the constable who had him in custody, 
and who had said to him, “If you are guilty, it is better to say so, 
but if you are not, we do not wish you to do so”; and although the 
prisoner had himself been examined as a witness, on an investi- 
gation before two magistrates respecting the homicide; and al- 
though the magistrates were in the company of men by whom 
the prisoner was attended at the time the confessions were made, 
and by whom he was being conducted to the place at which the 
adjourned examination was to be resumed.—Aaron v. The State, 

11. Same.—The confession of the prisoner in this case, who was a 
slave girl, made to the person who arrested her while a runaway 
on the day after the commission of the alleged offense, having 
been ruled out by the court, on the ground that they were ex- 
torted from her by fear and threats; held, that a repetition of 
such confessions, made three weeks afterwards, while she was 
confined in jail, to the jailor’s son, and also to members of the 
grand jury who were examining the jail, in reply to questions 
asked by those persons, was also inadmissible as evidence, because 
it did not appear that the influence under which the first confes- 
sion was made had been removed.—Dinah v. The State...--..--. 359 

12. Same.—A slave’s confession to his master, though voluntary, is 
not admissible evidence against him, when it is shown that his 
master interrupted him, and would not let him finish his state- 
ment.— William v. The State 

13. Admissibility,of proponent’s declarations against will—Where the 





768 INDEX. 


EVIDENCE—CONTINUED. 


probate of a will is contested, on the grounds of fraud and undue 
influence, the declarations of the proponent, who is the principal 
legatee, to the effect that “she was not satisfied with” a former 
will executed by the decedent, “‘ and never would have touched 
the legacy which was therein given to her,” are not competent 
evidence for the contestant.—Leslie v. Sims 

14. Declarations of vendor or mortgagee, as evidence against purchaser. 
The declarations of the mortgagee, made before the sale under 
the mortgage, expressing his intention to buy in the property at 
the sale through the agency of others, to restore it to the mort- 
gagor’s family, and to prevent other creditors from reaching it, 
are not competent evidence against the purchasers at the sale, 
on bill filed by the mortgagor, against them and the mortgagee 
jointly, to set aside the sale on the ground of fraud.—Mahone v. 
Williams 

15. Decree pro confesso against cestui qui trust or distributee ; its effect 
as evidence against trustee or administrator.—As a general rule, where 
one person is shown to be a mere trustee for another, a decree 
pro confesso against the latter will dispense with proof against 
the former; but, in a contest between a debtor and the adminis- 
trator of a decedent’s estate, respecting the fact and validity of 
an alleged payment to the sole distributee, (the debt in contro- 
versy constituting the entire assets of the estate, and the legality 





of the payment depending on the time when it was made,) a de- 
cree pro confesso against the distributee is no evidence, as against 
the administrator, either of the fact of payment, or of the time 
when it was made.—Johnson’s Adm’r v. Longmire...--- wocnns ccce 143 


III. BURDEN OF PROOF. 

16. On question of liability to militia service—On habeas corpus, by a 
person who is held in custody as a militia-man, and who claims 
exemption on the ground that he is in the military service of the 
Confederate States ; the petitioner having shown that he has been 
enrolled as a conscript, the onus is on the State to show that he 
has been discharged from that service; and proof of the fact 
that he has made application for exemption as a bonded agricul- 
turalist is not sufficient, unless it is also shown that his right of 
exemption on that ground has been consummated by a full com- 
pliance on his part with all the requisitions of the law—Ez parte 
Mitchell 

17. On hearing under habeas corpus.—On a hearing under habeas cor- 
pus, if no evidence is adduced by either party, the return is pre- 
sumed to be true; and the averments of the petition for the writ, 
though not denied or controverted by the return, cannot be con- 
sidered as thereby admitted.—Ex parte Hunter 


IV. Matters JUDICIALLY KNown. 
18. Public events.—The courts will take judicial notice of the fact, 
shown by the history of the times, that Virginia never was an 
alien enemy to the Confederate States.— Whitworth v. Oliver 
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19. Same.—Also, of the historical fact, that slavery was abolished in 
this State, by the act of war, prior to the passage of the ordinance 
of the State convention on the 22d September, 1865.—Ferdinand 
Ost NOUN Neo mare eo nesnicns chine sue Ueinasieeeiwecaieuseieectes cesses 706 
20. General orders for regulation of army.—This court will take judi- 
cial notice of “General Orders, No. 100,” approved by the presi- 
dent of the United States on the 24th April, 1863, which dispenses 
with a proclamation of martial Jaw in any place occupied by an 
invading army of the United States, and declares all local laws 
suspended by the presence of the occupying army.—Jeffries & 
MOU NNER Do INO SHALE of o'o ws Sas clo woe sive coeale ee ee es eeseeceeseceeses 655 
21. Foreign statutes.—The courts of this State may probably know, 
judicially, that the term syndic in the civil law corresponds very 
nearly with the term assignee in the common law; but cannot 
take judicial notice of the statutes of Louisiana relating to the 
appointment, powers, and rights of syndics, or to estates of in- 
solvent debtors.—Mobile § Ohio Railroad Co. v. Whitney § Co.... 468 
22. Nature of business or occupation.—The courts will take judicial 
knowledge of the fact, that the business of an ambrotypist and 
daguerrotypist is closely connected with that of the photograph 
painter.— Barnes v. Ingalls... 2+ 22-220 cecene coc cns cece es cece cone 
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V. OBJECTIONS. 


23, Demurrer.--A demurrer to evidence, on issue being joined thereon, 
is an admission of every fact which the testimony tends to establish, 
or which might be inferred from the testimony by the jury ; and 
judgment must be rendered accordingly.—Bufiington v. Cook...--. 64 
24. General objection.—A general objection to evidence, a part of 
which is admissible, may be overruled entirely, since the court is 
not bound to separate the legal from the illegal portion........ 64 
25. Admission of one defendant in action against two.—In an action 
against two defendants, as late partners, the admissions of one, 
being competent evidence against him, cannot be excluded from 
the jury on motion: the other defendant must limit their opera- 
tion by a request for proper instructions to the jury.—Kahn v. 
Doble F MAN s ooo caccces ccccccscccens cocccscccs cocescesensocs 66 
26. Offer of evidence for specified purposes, legal and illegal—When 
evidence is offered for the purpose of impeaching the credit of 
two witnesses, while it contradicts the statement of only one of 
them, the court may reject it altogether.—Hicks v. Lawson...--- 90 
27. Objection to question and answer.—-Where a witness states, in Te- 
ply to a question which is objected to, that ‘“‘he does not know,” 
and then proceeds to relate matters which, though not responsive, 
are apparently suggested by the question, the objection to the 
question does not cover the independent matter thus stated; nor 
is that matter covered by a‘subsequent objection to “all the testi- 
mony of the witness,” when it appears that a portion of his testi- 
mony was competent evidence.—Barnes v. Ingalls.....-.------- 
28. Objection to illegal evidence—When parol evidence is improperly 
admitted by the primary court, to vary or contradict a written 
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instrument, the failure to object to it is not a waiver of its ille- 
gality, and does not require or authorize the appellate court to 
consider itin construing the writing.—Moody v. McCown 





VI. OPINION. 


29. As to merits of photograph.— Although experts only may be com- 
petent, as witnesses, to testify whether not a photograph is well 
executed; yet, to enable a person to determine whether the pic- 
ture resembles the original, requires no special skill in, or knowl- 
edge of the photographic art; and on that question, consequent- 
ly, a person jfor whom such a picture has been taken, although 
possessing no special skill or knowledge of the art, may testify 
that the picture was a good likeness.— Barnes v. Ingalls......... 

30. As expert.—An ambrotypist and daguerrotypist, whose business, 
as the courts must judicially know, is closely connected with that 
of the photograph painter, is competent to give his opinion, as 
an expert, on the question whether photographs are well execu- 
ted; especially where it appears that he has also been employed 
in a photograph gallery, and has practiced, to a limited extent, 
the art of painting photographs 


VII. ParRoL AND WRITTEN. 


31. Receipt for purchase-money of slave ; admissibility of parol to vary. 
A writing signed by the vendor of a slave, acknowledging pay- 
ment of the purchase-money, though in forma receipt, is in effect 
a bill of sale, passes the title, and can not be varied by parol; 
but this principle does not apply to a receipt executed by the 
vendor after the consummation of the contract, which, although 
it recites that the money specified “is in part payment of” the 
slave, shows on its face that the money is paid and credited as a 
partial payment on the purchaser’s note for the price, which note 
was the only writing executed between the parties at the time 
the contract was made.— Whitman v. Revels’ Adm’r 

32. Admissibility of parol evidence to vary writing.—When a written 
agreement is entered into between three of a decedent’s children 
and two of his sons-in-law, respecting the division and disposi- 
tion of his lands and slaves, which purports on its face to allot 
to the sons-in-law, in their own right, certain portions of the 
property, parol evidence can not be received, at law, to show that 
their portions were intended and understood to be allotted to 
them in right of their wives, or for the use of their wives.— 
ENDORY WD) MEDCOWR <555 once cekemestcccssicccwcscdea ccs ssc inacc 586 


VIII. RECORDS AND JUDGMENTS. 


33. Admissibility of original papers as evidence of record.—The origi- 
nal papers in a cause are competent evidence, when it does not 
appear that the final record has been made up.—Bufington v. 


34, Admissibility of judgment.—A jndgment is evidence against all 
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the world, to prove the fact and time of its rendition.— Harrison 
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IX. SUBSTANCE OF ISSUE, AND VARIANCE. 






35. Variance in description of note—Under a complaint which avers 
tliat “the plaintiff claims of the defendants the sum of $3,030, 
due by promissory note made by H. G. & H. T. H. on the 8th No- 
vember, 1853, and payable on the Ist March, 1854, with interest 
thereon; said note being endorsed by defendants on the day of 
its date, and before the same was accepted by plaintiff, and re- 
ceived and held by him on the faith and credit of their said en- 
dorsement, they having endorsed the same for the makers, and 
thereby induced plaintiff to accept the same ;”—a promissory note 
payable to plaintiff “or order,” and “negotiable and payable at 
the Bank of Mobile,” is not admissible evidence.— Clancy v. Hil- 
PAP eat aise oae-s stom axons o'Sse sie civiawie ne oascins siiacaeiesesvececees 713 

36. Evidence outside of issue in divorce suits—In suits for divorce, the 
interests of the public as well as of the parties being involved, 
the court may receive and act upon evidence showing misconduct 
on the part of the plaintiff, although such misconduct is not 

brought forward and relied on in the answer.—Jiibet v. Ribet..... 

















EXECUTION. 


1. Motion to set aside sale——A motion to set aside a sale of lands 
under execution is a proceeding of an equitahle nature, to be de- 
termined upon equitable principles, and not always regulated by 
fixed rules.— MeCaskell v. Lee. .... 2-02 22-2 o02e cone cone enon seccce 131 

2. Same ; laches.—The appellate court will not, unless error is clearly 
shown, reverse the decision of the circuit court in overruling 
such a motion on the ground of laches; and in this case, the mo- 
tion being made after the lapse of more than four years from the 
time of the sale, and nearly two years after the commencement 
of a suit by the purchaser to recover the possession of the land, 
and no satisfactory reason for the delay being shown, the motion 
was held to have been properly overruled.........-..--..-----. 131 

3. Supersedeas.—When an execution is improperly issued on a bond, 

on the ground that the statute gives it the effect of a judgmeut, 

a supersedeas is the proper remedy.—Hill v. McKenzie......-.---- 















































EXECUTORS AND ADMINISTRATORS. 


1. Offices of administrator and probate judge not incompatible.—The ac- 
ceptance of the office of probate judge by an administrator does 
not work a vacancy in the administration, on the ground of in- 
compatibility; administration being a trust, rather than an office. 
Whitworth’s Distributees v. Oliver ....---. +--+ +--+ 0+ +++ +--+ ------ 286 

2. Respective duties of administrator in chief and de bonis non.— Where 

an administrator in chief resigns, or is removed, or his office ex- 

pires, before the administration is so far matured as to be ready 
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EXECUTORS AND ADMINISTRATORS—ConrTINUED. 
for final settlement, it is his duty, under the provisions of the 
Code, (§§ 1718-19, 1876, 1878,) to account to the succeeding ad- 
ministrator de bonis non for all moneys in his hands, or collected 
by him, not paid out or duly expended; and it is equally the duty 
of the latter to collect such funds from the former 

3. Liability of sureties on administrator's bond.—Where the same per- 
son becomes a second time the administrator of a decedent’s es- 
tate, moneys received by him during the first administration, and 
not shown to have been wasted or converted, are presumed to re- 
main in his hands at the time of his second appointment, and the 
sureties on his second bond are responsible for them 

4. Same.—Where an administrator in chief, whose office has expired 
before the administration is ready for a final settlement, is after- 
wards appointed administrator de bonis non, and fails to transfer 
to the second administration, within a reasonable time, assets re- 
ceived and not duly expended during the first, or to account for 
them if wasted or converted, the sureties on his second bond are 
responsible for his default 

5. Limitation of proceeding to compel setilement of accounts of deceased 
administrator.—Under the statutes which were of force before the 
Code became operative, (January 17, 1853,) there was no limita- 
tion applicable toa proceeding by the distributees of an intes- 
tate’s estate, against the personal representatives of the deceased 
administrator, to compel a settlement of his administration.— 
Harrison’s Adm’r v. Harrison’s Distributees........-.--2-----2 ++ 489 

6. Distribution of assets, under order of court, no defense to citation for 
Jinal settlement.—A plea, averring that the deceased administrator, 
in his life-time, “duly distributed, according to law, and by order 
of the proper court, all the assets which came to his hands as ad- 
ministrator of said estate,” is no defense to such proceeding, since 
it does not show that he reduced to his possession all the assets 
with which he might have been chargeable, nor that he ever 
made a final settlement of his accounts 489 

7. Keeping estate together without order of court; election by distribu- 
tees.—When an estate is kept together by the administrator with- 
out an order of court, the general rule is, that the distributees 
may, at their election, either charge him with the rent of the 
land ard the hire of the slaves, or take the net proceeds of the 
crops raised by him ; and the mere institution of a chancery suit 
by them, in which they sought to charge the administrator with 
the proceeds of the crops, does not conclude them as an election, 
when it appears that they voluntarily dismissed their bill before 
final decree 

8. Same; what will justify — When the administrator is procesding 
to sell the slaves belonging to the estate, under an order of the 
court of probate, and is restrained by a bill in chancery filed by 
the distributees, this does not authorize him to keep the estate 
together during the pendency of the chancery suit, without an 
order of court, when it appears that the sale was unnecessary, 
and, if made, would have been irregular and improper 
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EXECUTORS AND ADMINISTRATORS—ContTINUED. 
9. Same ; assessment of rent and hires.—In such case, if the distribu- 
tees elect to charge the administrator with the rent of the lands 
and the hire of the slaves, he can not claim to be charged only 
with a gross sum, as on an entire lease and hiring of the collect- 
ive estate, but is chargeable with the separate value of each, ac- 


cording to the customary mode of leasing and hiring............ 489 


10. Same.—When it is shown that the administrator publicly rented 
out the lands of the estate, though without authority, and be- 
came himself the lessee of the most valuable plantation, being 
one of the heirs and distributees, these facts, without more, do 
not justify the charge against him, in stating the account, of a 
higher rent than that bid at the public letting....-.....-....... 

11. Same; interest.—The administrator is also chargeable, in such 
case, with interest on the value of the rents and hires from the 
GRUDGE THEM MATUMEY. <<< sco soos 5. nccc sess wees secs cccecessas 

12. Liability for loss of stock.—Where the administrator accounts for 
the proceeds ot the sale of the horses and mules belonging to the 
estate, and is also charged with the value of their hire while em- 
ployed by him in cultivating the plantation, he should not be 
charged with the value of those who have died, unless their loss 
was caused by his neglect or mismanagement....-......--....-- 

13. Liability for interest—On a compulsory settlement of the ac- 
counts of a deceased administrator, by his personal representa- 
tives, if it is shown that he used the moneys of the estate for his 
private purposes, he is chargeable, at the election of the distribu- 
tees, either with the profit realized from the investment, or with 
interest from the time the money was used; but, on moneys not 
so used by him, nor expended in the payment of debts, he is only 
chargeable with interest, in the absence of special circumstances, 
from the expiration of a reasonable time after eighteen months 
from the date of his appointment, within which it was his duty 
to distribute the funds, or make other legal use of them; and 
such reasonable time, under the facts of this case, was six 

BIORUHN oes =o cacs a sclciese aces scicccscueceeee secemosmssceseeoue 
14, Same——An executor is chargeable with interest, on final settle- 
ment of his accounts, notwithstanding he may make the statu- 
tory affidavit to relieve himself, (Code, § 1813,) where it appears 
that he has retained the funds of the estate in his hands for an 
unreasonable length of time, and without sufficient excuse; as 
where a decree on partial settlement was rendered against him 
eleven years before, for the funds then in his hands, and the only 
litigation in which the estate was interested, subsequent to that 
time, was a controversy between the executor and some of the 
distributees, in which the latter sought to charge him witha 

slave which he had omitted from his inventory — Mims Adm’r v. 

15. Allowance of costs and expenses incurred in unsuccessful suit.—An 

executor is entitled to a credit, on final settlement of his accounts, 

for the amount of costs and expenses, including a reasonable 
attorney’s fee, incurred and paid by him in the prosecution of an 
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unsuccessful suit, which he instituted in good faith, and under 
the advice of an attorney, to whom he made a full and fair state- 
ment of all the facts within his knowledge; there being no proof 
of negligence on his part, or want of diligence in ascertaining the 
facts.— Holman v. Sims 
16. Same.—An executor is not entitled to a credit, on final settle- 
ment of his accounts, for counsel fees and costs incurred and 
paid by him in conducting a controversy with some of the lega- 
tees, respecting the title to a slave, which the executor claimed 
in his own right, and which the legatees sought to make him in- 
clude in his inventory.— Mims’ ddm’r v. Mims....-- pin csas sewebe-s 736 
17. Allowance of counsel fees on final settlement.—An administrator 
cannot complain on error of the chancellor’s refusal to allow him 
a credit for counsel fees incurred on the final settlement of his 
accounts at the instance of the distributees, when it appears that 
the institution of the suit was caused by his own misconduct, 
that some of the items litigated were properly decided against 
him, and that the vouchers presented by him were for his coun- 
Sel’s entire services in the suit.—Morrow v. Allison 70 
18. Allowance of attorney's fee—An executor is not authorized to 
employ an attorney, at a cost of ten dollars, to attend to the 
prosecution of a suit before a justice of the peace, where the 
amount in controversy is less than ten dollars, and the suit in- 
volves no special circumstances ; such, for instance, as the amount 
of costs involved, without fault on his part, or the importance of 
the principle as affecting other cases; consequently, he is not en- 
titled to a credit for the payment of such attorney’s fee.—Holman 
WS Weeescorkseweses ee eee Eee Ee Be eared eke wdectance's 709 
19. Compensation for extraordinary services.—An executor’s ordinary 
attendance on a pending suit, instituted by himself, does not be- 
long to the class of “extraordinary services,” (Code, § 1825,) for 
which he may be allowed special compensation 
20. Conclusiveness of annual or partial settlements.—Aunnual or partial 
settlements of an executor’s accounts, made under the act of 1850, 
(Session Acts, p. 32, § 28,) are only prima facie correct, and not 
conclusive on final settlement 
Also, Moore and Wife v. Baker... 2.22 sees sescee eens rr ee 704 


21. Contest between executor and legatees, respecting correetness of inven- 
tory.—A contest between the executor and the legatees, respect- 
ing the correctness of the inventory returned by the former, 
ought properly to be made and determined at a regular settle- 
ment of the estate, when all the parties interested would be be- 
fore the court; yet, if an issue is made up between them at any 
other time, and decided, the proceeding will not be held void for 
want of jurisdiction of the subject-matter.— Mims’ Adm’r v. Mims, 

22. Admissibility of appraisement, as evidence against administrator. 
The official appraisement of the property of the estate, being the 
ex-parte statement of a third person, with which the administra- 
tor is not shown to have had any connection, is not admissible 
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evidence against him to prove the value of the property.—Harri- 
son v. Harrison... --.------ eeceee cece ne cee c ee cee e ne cee eee ceeeee 489 
23. Competency of administrator in chief as witness for administrator 
de bonis non.—Under the provisions of the Code, (§ 2302,)?the ad- 
winistrator in chief is a competent witness for the administrator 
de bonis non, in an action brought by the latter, in his representa- 
tive capacity, to recover money which was paid by the adminis- 
trator in chief through a mistake of fact, and which is assets of 
' the intestate’s estate.— Walker v. Mock’s Adm’r....-.-.++-+++-+++ 568 


FRAUDS, STATUTE OF. 
See DEEDS, 1. 


FREEDMEN. 


See SLAVES AND FREE NEGROES. 


GARNISHMENT. 


See ATTACHMENT, 5-8. 


GIFT. 


See ADVANCEMENT, 1. 
DEEDS, 2, 3, 4. 


GUARDIAN AND WARD. 


1. Notice of settlement of guardian’s accotnts.—Notice of the settle- 
ment of a guardian’s accounts, before the probate court, may be 
given, as in the case of executors and administrators, through a 
newspaper published in the county, or, if there is no newspaper 
published in the county, by advertisement posted up at the court- 
house-door and three other public places in the county (Code, 
§§ 1805, 2039); but, where the order of the court directs notice to be 
given “by written advertisements set up at the courthouse- 
door for three successive weeks,” and the decree recites that the 
notice was'given as prescribed,in theforder, this is not a substantial 
campliance with the statutory requisitions.—Frierson v. Travis... 150 

2. When ward may come into equity against surety on guardian’s bond. 
Where a guardian is a non-resident, and dies insolvent; and 
there is no administration on his estate; and one of the sureties 
on his official bond also dies insolvent, the ward may maintain a 
bill in equity against the surviving surety, for a settlement and 
account, without joining the personal representative of the guar- 
dian or of the deceased surety..----.- SOSew scones canssenenesce 150 

3. Statement of account against defaulting guardian.—If a guardian 
fails to file his accounts and vouchers for a final settlement, 
when required by the court to do so, the court may state an ac- 
count against him, charging him with the sums which have come 
to his hands, (Code, §§ 2039, 1817-20,) and thereon render a de- 
cree against him, after complying with the necessary preliminary 
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requisitions of the statute; but it is not authorized at once to ren- 
der a decree against him, at the instance of the ward, for the 
amount shown by the record to have been received by him, with 
compound interest thereon.— Moore and Wife v. Baker...-------- 
4. Conclusiveness of annual or partial settlements.—Annual or partial 
settlements of a guardian’s accounts, made after the passage of 
the act of 1843, (Clay’s Digest, 229, § 42,) and before the passage 
of the act of 1850, (Session Acts, 1840-50, p. 32, § 28,) are conclu- 
sive on final settlement, if legal notice thereof was given, and 
a guardian ad litem was appointed for the ward.......---..----- 
REO AND, MIOUNOND: WHME ss cscs noes ccsccccccscscdctcceccssse'se 


HABEAS CORPUS. 


1. Practice on hearing.—On a hearing under habeas corpus, if no evi- 
dence is adduced by either party, the return is presumed to be 
true; and the averments of the petition for the writ, though not 
denied or controverted by the return, can not be considered as 








thereby admitted.— Ea parte Hunter.... 2... 2.20.2 20 cece ceceee cone 560 


2. Jurisdiction of State courts to discharge enrolled conscript from cus- 
tody of Confederate States officer—The State courts have jurisdic- 
tion, on habeas corpus, to discharge from the custody otf an enroll- 
ing officer of the Confederate States a person who, though held 
as a conscript, is exempted from military service, as “a minister 
of religion authorized to preach according to the rules of his 
church,” by the 10th section of the act of congress approved Feb- 
ruary 17th, 1864.—EHax parte Cain... 2... 20. cone coe cone cone cone 

3. Same.—Where a person has been regularly enrolled and sworn 
into the military service of the Confederate States, he can not 
raise the qustion of the regularity of his assignment to any par- 
ticular command or duty, on habeas corpus before a State judge 

or court.—Ex parte Lee § Allen.....22 wcccos oc cnne cone cccces coce 


HUSBAND AND WIFE. 


1. Deed of gift to “only proper use” of grantor’s married daughter, 
held to create separate estate—A deed of gift, by which a father 
conveys a female slave to his married daughter, “to the only 
proper use and behoof of said Margaret and her bodily heirs, her 
executors, administrators, and assigns forever,” creates a separate 





estate in the grantee.—Caldwell v. Pickens’ Adm’r...-....---+ .s-- 514 


2. Wife's power to alienate separate estate——Where a married woman 
is authorized, by private statute, to acquire and hold property as 
a feme sole, to the exclusion of her husband’s marital rights, but is 
restrained from alienatiug after-acquired property, during cover- 
ture, except by last will and testament, the statutory restraint 
on alienation does not apply to her distributive share of a dece- 
dent’s estate, which vested in her before the passage of the stat- 
ute, although it appears that, on the division of the estate by 
consent among the distributees, her share was retained in the 
hands of the administrators, to await the result of a chancery 
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suit, instituted by her, against her husband, for the purpose of 
having her distributive interest secured to her separate use, and 
that a decree in her favor was not rendered until after the pas- 


sage of the statute; and her power of alienating such property ‘ 


being unaffected by the statute, she is competent, in the view of 
a court of equity, to convey it by mortgage with power of sale. 
OT UINGIV OLA CED va dane aus fecina ws Saclie'b in buses nee ee eee aces 133 
3. Contract between husband and wife, relative to wife’s estate—A mar- 
ried woman, having a separate estate created by contract, may 
make a valid contract with her husband in relation to it, unless 
the instrument creating the estate imposes some restraint on her 
power of alienation; and where her separate estate is held under 
the act of 1848, (Session Acts 1847-48, p. 79,) her power to 
charge or dispose of it was, until the 13th February, 1850, gov- 
erned by the same rules that apply to separate estates created by 
contract; but such contract between husband and wife is now 
prohibited by section 1985 of the Code, and, if not prohibited by 
the proviso to the 5th section of the act of 1850, (Session Acts 
1849-50, p. 64,) was required by that section to be executed 
proved, and recorded, in like manner with conveyances of real 
estate; and these provisions of the Code and of the act of 1850, 
from the time when they respectively took effect, have applied 
to separate estates held under the act of 1848.—Reel v. Overall... 138 
4. How wife may sue-—Under the statute of this State, (Code, § 2750,) 
asunder the English chancery practice, an inquisition of lunacy 
against the husband cannot be sued out by the wife in her own 
name, but must be by her next friend, who will be liable for the 
costs if the petition is dismissed.—Campbell v. Campbell....-.---- 312 
When wife may sue alone.-—For the recovery of money which be- 
longs to the corpus of a married woman’s statutory separate 
estate, whether held by her under the Code or under the act of 
1848, and whether the cause of action accrued before or after 
her marriage, the right of action is in the wife alone.—Spear’s 
AGN? 05 TAUNPIAN, 22.0050 cocces cnc ces co cecs cocces cececs oseccecss 600 
. Bail process sued out by wife as agent.—An affidavit to hold the 
defendant to bail in a civil action, (Code, § 2175,) may be made by 
the plaintifi’s wife, as his agent.—Ex parte Harlan..... sicciomeas - 563 
. When husband may join with wife in bill—At common law, if the 
wife's distributive share of a decedent’s estate was settled, by a 
decree in equity, on trustees for her and her children, without 
excluding the husband’s marital rights, he had such an interest 
in the trust property as would authorize him to join with his 
wife and children in a bill to recover it from one who wrongfully 
had possession of it, and to have a trustee appointed.—Howard v. 
GQUBEN i ccicoescte cs SScsises ceseccicee ces tecees ésedeeweeeorcdwests 726 
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INDIAN RESERVATIONS. 
See Lanp Laws. 
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INFANTS. 


1. Jurisdiction of probate court*over infants; appointment of guardian 
ad litem.—In appointing a guardian ad litem for an infant, with- 
out notice, the probate court, like the chancery court, merely 
commits an irregularity, which renders its decree against the in- 
fant voidable only, and not absolutely void; but, to sustain the 
decree in such case, when collaterally assailed, the record must 
affirmatively show that the guardian accepted the appointment ; 
and this cannot be inferred from a mere recital, that the guard- 
ian was present, and did not object to the allowance of the ac- 
counts and vouchers.—Frierson v. Travis 

2. Validity of infant’s contract of apprenticeship.—In this State, a 
contract of apprenticeship, under seal, entered into by an infant, 
is voidable at his election.—Clark § Co. v. Goddard 

3. Estoppel against, by act of mother or agent.—Neither the conduct of 
an infant’s mother, in inducing another person to enter into a 
contract with him, nor the act of her agent in drawing the deed, 
can estop the infant from avoiding the contract 


INSOLVENT ESTATES. 


1. Lien of attachment destroyed by insolvency.—When a defendant in 
attachment dies, and his estate is regularly reported and decreed 
insolvent, the lien of the attachment is thereby destroyed.—Lamar 
v. Gunter 

2. Conclusiveness of probate decree declaring estate insolvent.— Where @ 
decedent’s estate was regularly declared insolvent by the probate 
court in 1849, but was afterwards settled asa solvent estate ; and, 
on that settlement, the administrator was allowed a credit for the 
amount of a claim paid by him, which had been filed against the 
estate within nine months after the declaration of insolvency ; 
and the surplus remaining in his hands, after paying all the debts, 
was, by the decree of the court, divided among the several dis- 
tributees,—the decree of insolvency does not conclude a succeed- 
ing administrator de bonis non, who seeks to recover the money 
from such creditor, from showing that the claim had been previ- 
ously paid, and was paid by the administrator in chief in igno- 
rance of that fact.— Walker v. Mock’s Adm’r 


JUDGMENT. 


1. By default, against non-resident.—To sustain a judgment by de- 
fault against a non-resident, in a suit commenced by attachment, 
the record must affirmatively show that publication was made 
and perfected against him as required by section 2510 of the Code. 
Brinsfield v. Austin 

2. By default, without service of process—In an action against two 
defendants, one of whom is not served with process, it is errone- 
ous to render judgment by default against both.—Parker v. Par- 


3. In trespass ; effect of—A judgment in trespass, for procuring the 
seizure of goods under void process, does not vest in the tres- 
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passer the title to the goods; to have that effect, there must be 
a satisfaction of the judgment.—Goldsmith v. Stetson § Co..----- 


4. Summary judgment on injunction bond.—Where several defendants 


in a judgment at law joinin a bill for an injunction, and in the 
execution of the required statutory bond; and the injunction is 
perpetuated as to a part of them only, and dissolved as to the 
others,—the statute (Clay’s Digest, 357, § 79) does not give to the 
bond the ettect of a judgment as against the latter, nor as against 
the sureties ——HiU v. MeBenzie. «. 2.00.20. ccccce cone cocccs cose 


5. Form of judgment for fine, for contempt.—Where a fine is imposed 


for contempt of court, the better practice is to state in the judg- 
ment-entry the facts constituting the alleged contempt; but there 
is no statute, or rule of court, in this State, which imperatively 
requires that this should be done, or invalidates a judgment which 
fails to state the facts.—Haston v. The State...--....---+ .------- 


6. Amendment of judgment, to show acknowledgment of service.—Where 


service of the writ is acknowledged, and judgment by default is 
taken, but the judgment-eutry does not show that the acknow- 
ledgment of service was proved, there are two modes of remedy- 
ing the defect: Ist, by proving the acknowledgment at a subse- 
quent term; 2d, by amending the judgment at a subsequent term, 
nunc pro tunc, soas to make it show that the acknowledgment was 
in fact proved at the former term. But the word service, entered 
on the docket of the former term, in the handwriting of the pre- 
siding judge, is not, of itself, sufiicient to authorize an amend- 
ment rune pro tunc; nor is the affidavit of the plaintifi’s attorney, 
to the effect that, at the former term, “he proved the service in 
the usual mode, that is, by stating as attorney in the case that 
the defendant acknowledged service of the summons in his pres- 
ence,” sufficient to authorize the amendment in either mode. 
Ber We I iacctkedaiidedekba sank aceemanencasieeewe anes 


. “Stay-law of 1861 construed, as to rendition of judgment against sol- 


diers.—Under the 9th section of the act “to regulate judicial pro- 
ceedings,” approved December 10, 1861, (Session Acts 1861, p. 36,) 
which forbids the rendition of judgment ‘against any citizen or 
resident of this State, who is. or shall be, a volunteer in the ac- 
tual military service of this State or the Confederate States, so 
long as he continues in such military service as a volunteer,”—a 
surety on a forfeited recognizance cannot have the final judg- 
ment amended nunc pro tune, so as to discharge him, by proving 
that, prior to the term at which it was rendered, ‘“ he had enlisted 
and entered into the service of the Confederate States, and was 
in actual service at the rendition of the judgment.”—Tolison v. 
RUG a aise cae cece ae etek wee ewa a sie sae eas Sasaseecoeouueeaess 


. Sale of goods by order of court, under void attachment, and payment 


of proceeds to clerk.—Where goods, which have been seized under a 
void attachment, are sold as perishable by order of the court, and 
the proceeds of sale are paid into the hands of the clerk, the de- 
fendant in attachment may, at his election, claim and recover the 
money as his own; but the plaintiff in attachment has no lien on 
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it, although he may have prosecuted his suit to a valid judgment 
by nil dicit ; nor has the court any jurisdiction to order it to be 
paid over to the plaintiff on his judgment, or to be paid to the 
defendant’s landlord on aclaim tor rent; and such orders, being 
void, cannot in any way affect the rights of the parties.—Gold- 
smith v. Stetson § Co 183 

9. Judgment corrected and affirmed.—Where the primary court im- 
properly renders a judgment for damages and interest, as allowed 
by the jury, instead of rejecting the latter part of the verdict as 
surplusage, the error will be corrected on appeal, at the costs of 
the appellant.—Jean v. Sandiford. 

10. Admissibility as evidence-—A judgment is evidence for and against 
the whole world, to prove the fact of its rendition, and its amount. 
Harrison v. Harrison 
Also, Ross v. Pitis 

J1. Conclusiveness of probate decree declaring estate insolvent.—W here a 
decedent’s estate was regularly declared insolvent by the probate 
court in 1849, but was afterwards settled as a solvent estate ; and, 
on that settlement, the administrator was allowed a credit for 
the amount of a claim paid by him, which had been filed against 
the estate within nine months, after the declaration of insolven- 
ey ; and the surplus remaining in his hands, after paying all the 
debts, was, by the decree of the court, divided among the several 
distributees,—the decree of insolvency does not conclude a suc- 
ceeding administrator de bonis non who seeks to recover the money 
from such creditor, from showing that the claim had been previ- 
ously paid, and was paid by the administrator in chief in igno- 
rance of that fact.— Walker v. Mock’s Adn’r 568 

12. Conclusiveness of annual or partial settlements.—Annual or partial 
settlements of an executor’s accounts, made under the act of 1850, 
(Session Acts, 1849-50, p. 32, § 28,) are only prima facie correet, 
and not conclusive on final settlement.—Holman v. Sims.....---- 

13. Same.—Under the act of 1843, (Clay’s Digest, 229, § 42,) such 
settlements were conclusive, if legal notice was given, and the 
proper parties were before the court.—Moore and Wife v. Baker... 7 


JURISDICTION. 

1. Of probate court, over charitable bequests—The probate court has 
jurisdiction, on the settlement of a testator’s estate, to decide 
whether a bequest to charitable uses, which is vested in the exec- 
utor as trustee, is or is not valid, and whether it has lapsed. 





2. Of probate courts over infants.—In appointing a guardian ad litem 
for an infant, without notice, the probate court, like the chancery 
court, merely commits an irregularity, which renders its decree 
against the infant voidable only, and not absolutely void; but, 
to sustain the decree in such case, when collaterally assailed, the 
record must affirmatively show that the guardian accepted the 
appointment; and this cannot be inferred from a mere recital, 
that the guardian was present, and did not object to the allow- 
ance of the accounts and vouchers.—Frierson v. Travis ......---. 150 
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3. Of probate court in allotment of dower.—Where a widow is com- 
pelled to elect between the provision made by her husband’s will 
and her statutory rights as dowress and distributee, and makes 
her election to take under the will, she cannot afterwards recover 
dower in the probate court, on offering tu restore what she has 
received under the will: if the election was unadvisedly made, 
her only remedy to avoid it is in equity.— Adams v. Adams... 274, 603 

4. Of probate court, in settlement and distribution of decedent’s estate. 
Where all the property of the testator has been distributed, by 
order of the probate court, at the instance of the administrators, 
according to the provisions of the will, that court has no juris- 
diction, on the petition of the testator’s heirs-at-law and next 
of kin, to render a decree against the administrators, on final set- 
tlement, on the basis that the provisions of the will are void: the 
remedy of the heirs is in chancery.—Carter’s Heirs v. Carter's 
BUNUN B sak csemissesescice PISA s widens eelestasaaessee ateeeeees 579 

db. Same; contest respecting correctness of inventory.—A contest 
between the executor and the legatees, respecting the cor- 
rectness of the inventory returned by the former, ought pro- 
perly to be made and determined at a regular settlement 
of the estate, when all the parties interested would be be- 
fore the court; yet, if an issue is made up between them at any 
other time, and decided, the proceeding will not be held void for 

vant of jurisdiction of the subject-matter.— Vims’ Adm’r v. Mims, 716 

6. Of commissioners’ court to revise tax-assessment.—Under the act ap- 
proved December 9, 1862, (Session Acts, 1862-3,) the commission- 
ers’ court has authority, on the application of a person against 
whom atax is assessed for money hoarded, to revise the assess- 
ment, ascertain whether there is error in it, and by its judgment 
define that error; and if it exceeds its authority in correcting 
the error by its own judgment, instead of directing it to be done, 
this is an immaterial matter, when the error is such that its cor- 
rection is a mere ministerial duty.— Weaver v. The State....-..--- 535 

7. Of justice, under search-warrant, and of city court on appeal.—The 
jurisdiction of a justice of the peace, under a search-warrant, to 
render judgment in favor of the claimant, for the return of the 
property described in the warrant, is purely statutory, and de- 
pendent on the ascertainment of the jurisdictional fact, that the 
property has been stolen or embezzled, as alleged in the affidavit 
for the warrant; and the ascertainment of that jurisdictional 
fact cannot be inferred from the mere rendition of a judgment in 
favor of the claimant: yet, if the proceedings are removed by 
certiorari, at the instance of the defendant, into the circuit or city 
court of the county, where such judgment is reversed and annulled, 
that court has no authority to order the restoration of the prop- 
erty to the defendant in the writ.—Sullivan v. Robinson..-...---- 618 

8. Of circuit court at special term.—It is no objection to a judgment 
and conviction ina criminal case, that the indictment was 
found at a special term of the circuit court, and the trial had at 
the same term.—Aaron § Ely v. The State......-----------0-+--- 684 
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9. Of register in chancery, to appoint trustee.—Neither the act of 1843, 
(Clay’s Digest, 350, § 33,) nor the act of !846, (Session Acts, 1845-6, 
p- 16,) authorized the appointment of a trustee by a register in 
chancery, under a petition which simply alleged that the trustee 
in Georgia, where the trust was created, was desirous of deliver- 
ing the property to a trustee appointed here: such appointment 
is void for want of jurisdiction — Howard v. Gilbert..---...----.- 726 

10. Of supreme court, by mandamus, over speaker of house of represen- 
tatives—The supreme court will not award a mandamus, or any 
other original process, on the application of a member of the 
house of representatives, to compel the speaker of the house to 
send to the senate a bill which is alleged to have passed the house, 
and which he refuses to send to the senate, because of an alleged 
erroneous construction placed by him, and by the house on ap- 
peal from his decision, on the constitutional provision requiring 
“‘a vote of two-thirds of each house” to pass such bill.—£z parte 
RMMIBREP PE cE eorscsete eas wot ese a! sew seseseaee css sant eseeee 698 

11. Of State courts to discharge enrolled conscript from -custody of 
Confederate States oficer—The State courts have jurisdiction, 
on habeas corpus, to discharge from the custody ot an enroll- 
ing officer of the Confederate States a person who, though held 
as a conscript, is exempted from military service, as ‘ a minister 
of religion authorized to preach according to the rules of his 
church,” by the J0th section of the act of congress approved Feb- 
ruary 17th, 1864.—£z parte Cain 

12. Same.—Where a person has been regularly enrolled and sworn 
into the military service of the Confederate States, he can not 
raise the question of the regularity of his assignment to any par- 
ticular command or duty, on habeas corpus betore a State judge 
or court.—/x parte Lee §° Allen 

13. Validity of chancery decree for sale of attached lands, without proper 
pleadings, and without notice to heirs.—Where a bill in equity is 
filed to compel asettlement of a guardian’s accounts, and to charge 
a surety on his ofticial bond with the amount that may be tound 
due from him; and an attachment is also prayed against the 
surety, which is issued, and levied on his land; and, the surety 
having died, his estate is regularly reported and decreed insol- 
vent; and his administrator pleads the decree of insolvency in 
the chancery court ; and the chancellor proceeds, without further 
pleadings in the cause, to settle and distribute his estate among 
the several creditors who may come in and prove their debts, and 
orders a sale of the attached land,—such decree of sale is void, 
tor want of jurisdiction, as against the heirs, who are not shown 
to have appeared, or to have been notified of the proceedings. 
Lamar v. Gunter 











JUSTICE OF THE PEACE. 

1. Appointment of special constable.—The statutory power of a justice 
of the peace, to appointa special constable, in cases of emergency, 
to act “in the execution of all process except the collection df 
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executions,” (Code, § 712,) extends only to such process as may be 
lawfully executed by a constable.—Brinsfield v. Austin......---- 


2. Search-warrant; jurisdiction under.—The jurisdiction of a justice 


of the peace, under a search-warrant, to render judgment in favor 
of the claimant, for the return of the property described in the 
warrant, is purely statutory,and dependent on the ascertainment 
of the jurisdictional fact that the property has been stolen or em- 
bezzled, as alleged in the affidavit for the warrant; and the as- 
certainment of that jurisdictional fact cannot be inferred from 
the mere rendition of a judgment in favor of claimant; yet, if 
the proceedings are removed by certiorari, at the instance of the 
defendant, into the circuit or city court of the county, where 
such judgment is reversed and annulled, that court has no au- 
thority to order the restoration of the property to the defendant 
in the writ.—Sullivan v. Robinson...... .2.. 2. ececee ones cee eee ee 


3. Same; parties to appeal or certiorari.-When an order is made by 


a justice of the peace, on the hearing undera search-warrant, 
(Code, sections 3744-91,) directing the constable to deliver to the 
claimant the property described in the warrant, the proceeding 
loses the character of a public prosecution, and becomes a civil 
cause, between the claimant, as plaintiff, and the defendant; and 
it may be so described, without naming the State asa party, 
when the proceedings are removed by certiorari, at the instance 
of the defendant, into the circuit or city court of the county.... 


LACHES. 


See EXECUTION, 2. 


LAND LAWS. 


1. Creek Indian reservation ; authority of commissioner of general land- 


office to order sale of abandoned lands.—The act of congress ap- 
proved July 4, 1836, (5 U. S. Statutes at large, 107,) which trans- 
ferred to the commissioner of the general land-office ‘ the execu- 
tive duties” appertaining to the sale of the public lands, con- 
ferred upon that officer the authority, previously vested in the 
secretary of the treasury, to give special directions for the sale 
of an abandoned reservation under the treaty of Fort Jackson of 
August 9, 1814.—Salimarsh v. Crommelin...---- .----++---2+------ 


2. Same; commissioner’s instructions construed to authorize sale—A 


letter from the commissioner of the general land-office, to the 
register and receiver of the local office, stating that, in his opin- 
ion, since it satisfactorily appeared that the Indian had volunta- 
rily abandoned his reservation under the treaty, ‘‘ the land is now 
subject to entry under the pre-emption law,” is a “special direc- 
tion” to the register and receiver to allow the land to be entered 
under the pre-emption law ...<.. 2 ..ccc0c.ccseeacecs cccccecccecs 


3. Pre-emption entry.—The right to enter land, under the pre-emp- 


tion law of 1834, does not depend upon the fact that the land has 
been previously exposed to public sale; nor can the validity of 
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an entry, authorized by special instructions from the commis- 
sioner of the general land-oflice, be invalidated by proof of sub- 
sequent instructions from the commissioner, unless it is shown 
that those instructions are inconsistent with the former special 
instructions. . 

4. Same; limitation of entry—Since the third section of the pre- 
emption law of 1834 (4 U. S. Statutes at large, 678) allows en- 
tries to which the general limitation of two years does not apply, 
the courts are bound to presume that any particular entry, the 
illegality of which is not affirmatively shown, was authorized by 


5. Spanish land titles; claim of Samuel Mims’ heirs} as confirmed by 
act of congress approved March 2, 1829.—The claim of the heirs of 
Samuel Mims, which was an incomplete Spanish title, was con- 
firmed by the act of congress approved March 2, 1829, (4 U.S. 
Statutes at large, 358,) “to the extent recommended for confirma- 
tion in the report” of the register and receiver, and was recom- 
mended for confirmation in that report “in the same manner as 
if the titles were complete”; but neither the original Spanish 
concession, nor the petition upon which that concession was 
founded, specifies the location, quantity, or boundaries of the 
grant, nor otherwise sufliciently designates it; consequently, no 
title to any particular tract or parcel of land vested in the claim- 
ants by virtue of the confirmatory act of congress; and neither 
the description of the claim given in the report, nerthe survey and 
plat which was made, under the direction of the register and re- 
ceiver, pending their investigation of the claim, (but which was 
never approved by them, nor made part of their report, nor re- 
ferred to therein, nor shown to have been brought to the knowl- 
edge of congress, and which is inconsistent with the report itself,) 
remedies or supplies this detective description Doe d. Mims’ 
Heirs v. Higgins. 

6. Same; location of said claim by exccutire officers.—The several acts 
of congress approved respectively on the 4th July, 1836, the 2d 
March, 1829, and the 3d March, 1819, (5 U. 8. Statutes at large, 
107, § 1; 4 ib. 358, § 6; 3 ib. 532, § 12,) conferred on the commis- 
sioner of the general land-office authority to revise the acts of the 
subordinate government officers engaged in the survey and loca- 
tion of the public lands; and he having decided that the claim 
of the heirs of Samuel Mims, as confirmed by the act of 1829 
above cited, did not cover the area upon which it was located by 
the subordinate agents of the government, that the location and 
survey were erroneous, and that no patent should issue to the 
claimants unless otherwise directed by a court of competent ju- 
risdiction,—the survey of the claim by Henshaw in 1835, and the 
patent certificates afterwards issued by the register and receiver, 
were annulled by the said decision of the commissioner, and, con- 
sequently, did not vest in the claimants any title whatever to the 
particular tract of land on which their claim purported to be 
ESI DIEN SROUGUOI snip cinknaeiecs Greer ease eens eoes eesecccesceewens 
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LANDLORD AND TENANT. 


1. Estoppel against tenant from denying landlora’s title—The tenant is 
estopped, in any proceeding by his landlord for the recovery of rent 
or possession, from denying the title of the latter; yet he may 
show that he has been eyicted under a paramount title, or that 
his landlord’s title has been extinguished, or has passed from 
him, either by his own act, or by operation of law.—English v. 
TOY ciaieerecteiais cisinsiae Sjoseieeecsecis dite tne ewes woeues Ssemeeen ee 113 
2. Apportionment of rent; atlornment, and eviction.—In the absence 
of an express stipulation to the contrary, there is no apportion- 
ment of rent between the lessor and his assignee; and the same 
principle applies, where the land is sold, during the term, under 
execution against the lessor; nor is it necessary, in such case, to 
perfect the purchaser’s right to the entire rent afterwards falling 
due, and discharge the tenant from liability therefor to the lessor, 
that the tenant should attorn to the purchaser, or be evicted by 
PIM Seach eoreadelscae Baie acaviscenadaciweans setae Satastiocaiceses 113 


LEGACY AND DEVISE. 

1. Bequest to married daughter, “to her and her children forever,” con- 
strued an estate-tail, vesting absolute property in her.—Where a testa- 
tor bequeathed certain slaves and other personal property to his 
son, “to him and his heirs forever”; to his daughter Mary R., a 
married woman, certain other slaves, “to her and her children for- 
ever”; to his daughter Eliza P., also a married woman, certain 
other slaves, ‘to her and her heirs forever”; and, by a residuary 
clause, directed all the balance of his property, both real and per- 
sonal, to be equally divided among his said three children, “share 
and share alike, and to belong to them and their heirs forever, 
except Mary R.’s portion, which shall be held by her and her chil- 
dren forever.’—held, that the specific bequest to Mary R. was in- 
tended to create an estate-tail in her, and therefore vested in her 
the absolute property in the slaves; and that her child, who was 
living when the will was executed, and when the testator died, 
took no interest whatever. (R. W. WALKER, J., dissenting. )— 
Echols v. Jordan and Wife..----.------ iciieewaeawecceeuae oo-- 24 

2. Void conditions.—A void condition, annexed to a legacy or devise, 
if precedent, defeats the bequest; if subsequent, has no efiect. 
Carter’s Heirs v. Carter’s Admv’rs..-------- ee re 

8. Same; testamentary provision for emancipation of slaves, or privilege 
to go at large-—Under the constitution and laws of this State in 
May, 1861, a testamentary provision for the emancipation of 
slaves, or for the privilege of going at large and enjoying the 
profits of their own labor, was void ; and a devise or legacy, the 
vesting of which was made to depend on the precedent condition, 
that certain slaves, which belonged to the father of the legatees, 
should be manumitted by him, or suffered to go at large and en- 
joy the proceeds of their own labor, was defeated by such void 
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LIBEL AND SLANDER. 


1. Sufficiency of complaint.—In an action for defamation, in falsely 
representing that the plaintiff was the defendant’s indentured 
apprentice in the printing art, a complaint which avers, that the 
representations were made “‘to H. B. & Co.,the proprietors of the 
Tribune oftice, in which plaintiff was employed as a printer, warn- 
ing them not to employ him, or continue him in their employ- 
ment; by means whereof, plaintiff was discharged from his said 
employment, and has lost the emoluments and support therefrom 
ever since ;” and that “by reason of said false and malicious rep- 
resentations, to said Tribune and other oftices in Mobile, plaintiff 
has been deprived and prevented from obtaining employment in 
his business as a printer ever since,” is sufficiently definite and 
certain, under the rules of pleading allowed by the Code.—Clark 
§ Co. v. Goddard 


LIEN. 

1. Of attachment destroyed by insolvency.—When a defendant in at- 
tachment dies, and his estate is regularly reported and decreed 
insolvent, the lien of the attachment is thereby destroyed.—La- 
mar v. Gunter 

2. Of factors—Although a factor may have a lien on goods for 
storage, and may have the goods in his possession, he may never- 
theless maintain an action of debt, or indebitatus assumpsit, against 
the owner for the amount of storage; consequently, if the owner 
of the goods is summoned, by process of garnishment, as the debtor 
of the factor, and his answer admits the claim for storage, the 
plaintiff may have judgment against him on the answer, although 
he also states the goods are still in the possession of the factor. 
Mobile § Ohio Railroad Co. v. Whitney §* Co 


LIMITATIONS, STATUTE OF. 


1. What is open account.—A demand for money collected by plain- 
tiff, on a judgment in favor of himself and defendant’s intestate, 
jointly, is not an open account within the statute of limitations 
of 1816 (Clay’s Digest, 328, § 88).--Bradford v. Barclay and Wife... 

2. Plea of statute of three years.—A plea of the statute of limitations 
of three years must aver that the demand sued on is an open ac- 
count, unless that fact appears on the face of the complaint. 
Harrison v. Harrison 

3. Limitation of entry of land.—Since the third section of the pre- 
emption law of 1834 (4 U. 8, Stat. at large, 678,) allows entries to 
which the general limitation of two years does not apply, the 
courts are bound to presume that any particular entry, the ille- 
gality of which is not affirmatively shown, was authorized by 
law.—Saltmarsh v. Crommelin 

4. Limitation of proceeding to compel settlement of accounts of deceased 
administrator.—Under the statutes which were of force before the 
Code became operative, (January 17, 1853,) there was no limita- 
tion applicable to a proceeding by the distributees of an intes- 
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tate’s estate, against the personal representatives of the deceased 
administrator, to compel a settlement of his administration.— 
Harrison’s Adm’r v. Harrison’s Distributees....-.- 222-00 eeeee- woes 
See, also, ADVERSE PoOssEsSION. 


LUNATICS. 


1. Who muy institute proceedings against.—Under the statute of this 
State, (Code, § 2750,) as under the English chancery practice, an 
inquisition of Innacy against the husband cannot be sued out by 
the wife in her own name, but must be by her next friend, who 
will be liable for the costs if the petition is dismissed.—Cam pbell 
DROUIN UCN M eek aoa aicis enieehd J aiwies cuesawieccibn «ane KeeSeasecseeme 


MANDAMUS. 


See CONSTITUTIONAL Law, 10. 


MILITIA AND MILITARY LAWS. 


1. Liability of person having substitute in Confederate army to service in 
State militia —A person who, being liable to military service in 
the army of the Confederate States under the “conscript laws” 
of corgress, procured a discharge from that service by furnishing 
a substitute in his stead, is nevertheless sabject to militia duty 
under the State laws, and is liable to the draft ordered by the 
governor on the 17th June, 1863, under the requisition of the pres- 
ident of the Confederate States for seven thousand troops from 
the militia of this State—Zx parte McCants...-.. 2-2-2 ..-06- +. 

2. Liability of furloughed conscript to militia service—An enrolled 

conscript, who is on furlough, is not liable to militia duty at the 

call of the State, although his furlough states that he has “made 
application for exemption as an overseer.”—State, ex rel. Graham, 

RETO MANCTEON  ogics os cc.caine db pelceuclecs canis 1eidaessosioneistee-caee:s 

State’s right to subject to militia service persons exempted from military 

service of Confederate States as bonded agriculturalists—There is no 

constitutional provision, State or Confederate, which, directly or 
by implication, takes away or restricts the right of the State to 
subject to its militia service persons who have been exempted 
from the military service of the Confederate States, as bonded 
agriculturalists, under the provisions of the act of congress ap- 
proved February 17, 1864, entitled “ An act to organize forces to 
serve during the war.” (STONE, J., dissenting.)—State, ex rel. Daw- 
son, in re Strawbridge § May8.... ..---. . 2222-2 eee ne coe c ee cee eee 
. Construction of act approved August 29, 1863, exempting overseers 
from militia service—The act approved August 29th, 1863, which 
exempts from militia service “ all overseers who are, or shall be, 
exempted or detailed under acts of the Confederate congress, so 
long as they may be exempted or detailed as such,” (Session Acts, 
August, 1863, p. 12,) applies to and includes only those overseers 
whose exemptions were granted under the acts of congress which 
were of force at the passage of said act, and not those who pro- 
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cured exemptions under subsequent acts of congress. (STONE, J., 
expressing no opinion.) : 

5. Construction of acts approved October 7th, and December 8th, 1864, 
as to employment of county reserves, or first-class militia.— Under the 
proviso to the 7th section of the act approved October 7, 1864, 
entitled “‘ An act to aid in arresting deserters and stragglers from 
the army,” and the act amendatory thereof, approved December 
8th, 1864, which declares, that nothing in the former act “shal! 
warrant the employment of the county reserves, or first-class 
militia. as a regular and permanent guard for Federal prisoners, at 
any of the Confederate prisons in the State,”—the employment of 
the county reserves, by order of the governor, in guarding Fed- 
eral prisoners, for a continuous term of three months, is not a vio- 
lation of the law, such as will justify the interposition of the 
courts to discharge them on habeas corpus.—State, ex rel. Ellerbe, in 
re Daniel 

6. Construction of 8th section of said act of October 7th, prohibiting 
“appointment of Confederate States army officers to command county 
reserves.” —The clause in the 6th section of said act of October 7th, 
1864, which provides “that nothing in this act shall be so con- 
strued as to authorize the appointment of Confederate States ar- 
my officers to the command of such reserve force,” simply re- 
quires that the county reserves, when tendered to the president 
for service in the capacities authorized by that act, should be 
commanded by officers who were elected or appointed in the man- 
ner prescribed by the acts of the legislature, and does not inhibit 
the placing of their respective company organizations under the 
control of the necessary officers of the Confederate States army ; 
nor can a member of such company obtain, under habeas corpus, a 
discharge from the legal custody of his captain, on the ground 
that the company was illegally placed under the command of a 
BAN PAOMOMNICEN.. -.555 scnievisncesee ce epee. 

7. Respective rights of State and Confederate governments to military 
services of citizen.—The ‘‘conscript laws” being constitutional, the 
right of the Confederate States to require military duty from a 
citizen, so soon as he attains the age of conscription, is paramount 
to the right of the State to retain him in its militia service, in 
which he is already serving as a volunteer.—Ex parte Bolling, in 
re Watis 

8. Same.—The Confederate States government may at any time re- 
assert its right to the military services of a citizen, who, having 
been enrolled as a conscript, procured a discharge on the certifi- 
cate of a medical board, on the ground of permanent physical dis- 
ability, and enlisted in the militia service of the State —Ex parte 
SOWING, ANTE GOP... cscccs Kccesssccces 

9. Jurisdiction of State courts to discharge enrolled conscript from cus- 
tody of Confederate States officer—The State courts have jurisdic- 
tion, on habeas corpus, to discharge from the custody of an enroll- 
ing ofticer of the Confederate States a person who, though held 
as a conscript, is exempted from military service, as “ a minister 




















INDEX. 789 





MILITIA AND MILITARY LAWS—COoNTINUED. 
of religion authorized to preach according to the rules of his 
church,” by the 10th section of the act of congress approved Feb- 
ruary 17th, 1864.—E£vx parte Cain...--. Kachivesacncssus aiobeaiemess 
10. Same.—Where a person has been regularly enrolled, and sworn 
into the military service of the Confederate States, he cannot 
raise the question of the regularity of his assignment to any par- 
ticular command or duty, on habeas corpus before a State judge 
or court.—L£x parte Lee § Allen.......-220 e2--2+ e220 bette avicis te 
11. Right of exemption from military service as bonded agriculturalist. 
When a person makes application tor exemption from military 
service as a bonded agriculturalist, under the 10th section of the 
act of congress approved February 17, 1864, and shows to the 
proper officer that he has a right to make such application, and 
complies with all the requisitions of the law on his part, as 
to the execution and delivery of his bond; the government is 
allowed a reasonable time, within which to ascertain and deter- 
imine whether his offer is in conformity to the law, and to accept 
his offer; but the failure of the government to signify its accept- 
ance within a reasonable time, cannot defeat or prejudice his 
right of exemption ; nor can the government make the approval 
of the bond by any officer necessary to perfect his right.— wv parte 
Mitchell...-- swcisess Sei seelee kiran semewudtecdscosecwen beets aie ae 
12. Burden of proof, on question of liability to militia service—On 
habeas corpus, by a person who is held in custody as a militia-man, 
and who claims exemption on the ground that he is in the mili- 
tary service of the Confederate States; the petitioner having 
shown that he has been enrolled as a conscript, the onus is on the 
State to show that he has been discharged from that service; 
and proof of the fact that he has made application for exemp- 
tion as a bonded agriculturalist is not sufficient, unless it is also 
shown that his right of exemption on that ground has been con- 
summated by a full compliance on his part with all the requisi- 
ULOMN OHNO BW se coco ceo was ec ee bine are woes aenseeens ceases 
13. Exemption of “ ministers of religion” from military service, under 
act of congress approved February 17, 1864.—A ‘minister of reli- 
gion, authorized to preach according to the rules of his church,” 
and “regularly employed in the discharge of his ministerial du- 
ties’ on the 17th February, 1864, is exempted from military ser- 
vice by the 10th section of the act of congress approved on that 
day; and his right of exemption is not forfeited by the fact that 
he receives no compensation for his clerical services, and is en- 
gaged ina secular pursuit as the means of subsisting himself and 
ee ie RIS Ci sok os on sdk. snc se sedasncine sm cmenenen'ees 
14. Exemption of mail-contractors from military service.—Under the 
provisions of the act of congress approved April 14, 1863, (which 
was expressly excepted from the operation of the repealing clause 
contained in the act approved February 17, 1864,) a sole con- 
tractor for carrying the Confederate States mail, on a route of 
more than ten miles in length, is exempted from military service 
in the armies of the Confederate States, although his contract 
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was made after the passage of that act.—Exz parte Lockhart, in re 
Renee ena ea leenieeinwiswic= aoa ess cist ct see cose se Sues wes 

15. Liability of domiciled foreigner to military or militia service. —A for- 
eigner, domiciled in this country, is liable to military service in 
the armies of the Confederate States; and if he is discharged 
from that service, and afterwards acquires a residence in this 
State, he is liable to militia service at the call of the State, 
although his discharge from the military service of the Confede- 
rate States was granted on the ground that he was not domiciled 
in this country.—State, ex rel. Graham, in re Toner. 

16. Same.—A foreigner, who is domiciled in this country, is liable to 
military service in the armies of the Confederate States; and be- 
ing placed constructively in that service by the act of congress 
approved February 17, 1864, he cannot be taken by the State as 
a militia-man.—Siate, ex rel. Graham, inre Pille...........-----4- 

17. Persons within conscript ages, held constructively in military service 
of Confederate States, and not subject to militia service —Under the 
act of congress approved February 17, 1864, a person who is be- 
tween the ages of seventeen and forty-five years, and who is not 
shown to be specially exempted, is constructively in the military 
service of the Confederate States, and is not liable to militia duty 
at the call of the State.—State, ex rel Graham, in re Emerson 
Also, State, ex rel. Graham, in re Pille.....-.. suketoneesese ts Seo 

18. Classification and transfer of soldiers under act of congress ap- 
proved February 17, 1864.--Under the act of congress approved 
February 17, 1864, which provides for three different classes or 
grades of service, a junior reserve, on attaining the age of eigh- 
teen years, may be transferred to active duty in the field; while 
a person who is in active duty in the field at the date of the act, 
and who afterwards attains the age of forty-five years, is entitled 
to be transferred to the senior reserves; and a senior reserve, on 
attaining the age of fifty, is entitled to be discharged.—Ex parte 
Starke, inre Purviance..... dSeswiciesse AO 

19. Discharge from military service by medical board, for physical disa- 
bility.—A certificate from the proper medical board, which de- 
clares the conscript to whom it is granted, on account of perma- 
neut physical disability, “exempt from service, or any further 
examination, unless specially ordered by the medical board for 
the district, or by the commandant of conscripts, or by the bu- 
reau of conscription,” does not protect him trom being again or- 
dered before the medical board for examination, under the orders 
issued by the war department on the [4th October, 1864.—Ex 
parte Bolling, in re Gaffney. 

20. Privilege from arrest, by soldiers and officers in Confederate States 
army.—A commissioned officer in the provisional army of the 
Confederate States is not privileged from arrest under civil pro- 
cess, under act of congress of the United States approved March 
3, 1799, (U.S. Statutes at large, vol. 1, p. 750, § 4,) which was con- 
tinued in force in the Confederate States by the act of the pro- 
visional congress approved February 1, 1861, nor under any other 
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MILITIA AND MILITARY LAWS—ConrTINUED. 
statute which is of force in this State; and if he can claim such 
privilege on the ground of public policy under the “conscript 
laws,” (as to which quere?) he must affirmatively show that he 
is within the provisions of said ‘conscript laws.”—Ex parte Harlan 

21. Stay-law” of 1861 construed, as to rendition of judgment against 
soldiers.—Under the 9th section of the act “to regulate judicial 
proceedings,” approved December 10, 1861, (Session Acts 1861, p. 
36,) which forbids the rendition of judgment “against any citizen 
or resident of this State, who is, or shall be, a volunteer in the 
actual military service of this State or the Confederate States, so 
long as he continues in such military service as a volunteer”—a 
surety on a forfeited recognizance can not have the final judg- 
ment amended nunc pro tune, so as to discharge him, by proving 
that, prior to the term at which it was rendere@, “ he had enlist- 
ed and entered into the service of the Confederate States, and 
was in actual service at the rendition of the judgment.”—Toli- 
BCOWUSE NE SWC ss Sess ca sess iwswesistcee setivetisvewecw pisiemitrierace 


MORTGAGE. 

1. Sale under mortgage ; whether made for cash, or on credit.— Where 
the mortgage provides for the sale of the property for cash, the 
mortgagor cannot complain that the mortgagee agreed to allow 
time to the purchaser: such an arrangement, whether made _ be- 
fore or after the sale, could not possibly injure him, and, there- 
fore, constitutes no ground for setting aside the sale.— Mahone 
v. Williams........--- eee Ee eee Daeshiowel aceite cena cs 

2. Same; appropriation of proceeds.—Where two mortgages, convey- 
ing difterent property, are given to secure different debts; and 
the proceeds of the sale of the property conveyed by the first are 
not sufficient to pay in full the debt secured by it, while the prop- 
erty conveyed by the second brings more than enough to pay the 
second debt; the mortgagee has no power to appropriate the ex- 
cess to the payment of the balance of the first debt, unless the 
second mortgage expressly authorizes him to do so, nor does the 


563 


103 


202 


law make such an appropriation of it.....---.------.---- siisceeslrele 


3. Same; whether lands should be sold in one body, or in parcels.—As & 
general rule, where the land is in parcels, distinetly marked for 
separate and distinct enjoyment, it is the duty of the mortgagee, 
or person making the sale, to subdivide and sell it in such par- 
cels; but, where it consists of a single lot, containing ten acres, 
used and adapted for a family residence, and not shown to have 
been susceptible of advantageous division, and the mortgagor 
expresses no desire to have it subdivided, and the mortgage does 
not stipulate that only so much of it shall be sold as may be nec- 
essary to discharge the debt,—this general rule does not apply, 
and the sale will not be set aside, at the instance of the mort- 
gagor, because the lot was not divided....--....-- simekes oseree ° 

4. Same; inadequacy of price—Inadequacy of price is not, of itself, 
a sufficient ground to induce a court of equity to set aside a sale 
under mortgage, unless the inadequacy is so great as to shock the 
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MORTGAGE—ConrTINUED. 
sense of justice: where the land is sold for $2,100, and its value 
is variously estimated by the witnesses at from $3,000 to $4,500, 
(the evidence preponderating in favor of $3,000,) the sale will not 
be set aside on account of the inadequacy 

5. Same; sale of land before slaves.—Where a mortgage conveys both 
land and slaves, and two of the slaves are held adversely to the 
mortgagor, the failure of the mortgagee to sell those two, before 
resorting to the land, is no ground for setting aside the sale of 
the land...... 

6. Same; sale under execution by agreement with judgment creditor. 
The mortgagee has no power to substitute, by agreement with a 
judgment creditor of the mortgagor, asale under execution for a 
sale under the mortgage; consequently, his refusal to accede to 
such an arrangemeat, when proposed by the judgment creditor, 
and on his promise that the mortgage debt should be first satisfied 
out of the proceeds, is no evidence of fraud, and constitutes no 
ground for vacating the sale Seoeepueicne cele 

7. Annual rests, profits, and interest.—In taking the account be- 
tween mortgagor and mortgagee, where the latter is charged with 
the hire or rents of the property while in his possession, the mort- 
gagor can not complain that the chancellor directed annual rests 
to be made, and the annual hire to be applied first to the pay- 
ment of the interest, and the excess to the reduction of the prin- 
cipal... 

8. Reformation of absolute deed, as conditional deed or mortgage. 
Where the question is, whether a contract was an absolute sale 
or a mortgage, the party who asserts that it was a mortgage, 
must affirmatively prove that, as understood by both parties at 
the time, the transaction was intended as a mere security for the 
re-payment of money; but, where the question is, whether the 
contract was a conditional sale or a mortgage, and it is doubtful 
which of the two was intended, a court of equity will construe 
it to be a mortgage.— McNeill v. Norsworthy......--.--- 


NON-CLAIM. 
See EsTaTES OF DECEDENTS, 5. 

PARTNERSHIP. 

1. Admissibility of partner’s admission, in action against partnership.—In 
an action against late partners, founded on a partnership debt, 
entries made by one of the partners, in a book of accounts kept 
by the partnership, are admissible evidence against both partners, 
if proved to have been made during the existence of the part- 
nership; and are competent evidence against the partner by 
whom they were made, without such proof.—Aahn v. Boltz § Kahn, 

2. What defenses may be set up in avoidance of partnership.—After the 
defendants have, for several years, recognized the plaintiff as a 
co-partner, and received the benefit of his services in that capa- 
city, itis too late for them to set up, in avoidance or denial of 
the partnership, either the non-payment by him of his share of 
the capital stock, or the non-execution of written articles of part- 
nership.—Pierce § Campbell v. Whitley......-. 222+ -eeeeee eeeeee-- 172 
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PAYMENT. 

1. Extinguishment of debt by presumption of payment.—Where a debtor 
becomes the administrator of the estate of his deceased creditor, 
the presumption of payment arises, and the debt is extinguished, 
without reference to his solvency or insolvency ; but this princi- 
ple does not apply, where a person who has been administrator 
in chief of a decedent’s estate, but has never settled that admin- 
istration, is afterwards appointed administrator de bonis non. 
Whitworth’s Distributees v. Oliver. 

2. Payment to sole distributee, of debt due decedent’s estate.—A payment, 
made in good faith, before administration granted, to the sole 
distributee of a decedent’s estate, there being no outstanding 
debts against the estate, operates in equity a discharge of the 
debtor from liability to an administrator subsequently appointed ; 
but such payment, if made after administration granted, is tor- 
tious as against the administrator, and neither discharges the 
debtor from liability, nor constitutes a ground of equitable relief. 
Johnson's Adm’r v. Longmire Seeace DAS 

3. Payment by garnishee, as defense to action on note—In an action on 
a promissory note, by an assignee against the maker, the defend- 
ant may show, unaer the plea of payment, that judgment was 
rendered against him, before the institution of the suit, for the 
amount due on the note, under a garnishment against bim as the 
debtor of a person to whom it had been transferred, and that he 
has paid that judgment; and, to make out this defense, may in- 
troduce the record of the former suit, in connection with parol 
proof of the payment of the judgment and the transfer of the 
note.—Jtoss v. Pitts ...-2. ---..--- 





PLEADING AND PRACTICE. 
I. PARTtUes. 


1. When equitable owner may sue-—Money derived from a slave’s earn- 
ings, and loaned by him without the knowledge or consent of the 
master, may be recovered by the master in an action for money 
had and received; yet, if the money was loaned by a bailee, with 
whom it had been deposited by the slave, and a promissory note 
taken payable to such bailee, the master cannot, as the equitable 
or beneficial owner, (Code, § 2129,) maintain an action on the 
note, because no fiduciary relation existed between him and such 
bailee.—Broadhead v. Jones 

2. Payees and assignees of note—Where one of the payees, who is 
also one of the joint makers of a promissory note, assigns his in- 
terest in the note to the other payees, the latter may, under the 
provisions of the Code, (§§ 2129, 2143,) maintain an action on the 
note, in their own names, against the other maker.— Willis v. 











3. When wife may sue alone—For the recovery of money which be- 
longs to the corpus of a married woman’s statutory separate estate, 
whether held by her under the Code or under the act of 1848, and 
whether the cause of action accrued before or after her marriage, 
the right of action is in the wife alone.—Spear’s Adm’r v. Lumpkin. 600 
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PLEADING AND PRACTICE—ContTINvUED. 
II. COMPLAINT. 


4. In action for defamation.—In an action for defamation, in falsely 
representing that the plaintiff was the defendant’s indentured 
apprentice in the printing art, a complaint which avers, that the 
representations were made “to H. B. & Co., the proprietors of the 
Tribune oftice, in which plaintiff was employed as a printer, 
warning them not to employ him, or continue him in their em- 
ployment ; by means whereof, plaintiff was discharged from his 
said employment, and has lost the emoluments and support there- 
from ever since”; and that, “by reason of said false and malicious 
representations, to said Tribune office and other printing offices 
in Mobile, plaintiff has been deprived and prevented from obtain- 
ing any employment in his business as a printer ever since,” is 
sufficiently definite and certain, under the rules of pleading al- 
lowed by the Code.—Clark § Co. v. Goddard 

5. In statutory action for trespass ®y catile—In a statutory action to 
recover damages for atrespass by cattle, (Code, §§ 1099-1102,) if 
the complaint avers that the lands trespassed on are situated in 
the county, no other description of them is necessary.—Jean v. 
Sandiford 

i. In action by wife; averment of statutory separate estate—In an ac- 
tion by a married woman, suing alone, a count which avers, that 
the money sought to be recovered was “due to her, by account, 
on the Ist of January, 1857, and secured to her as a separate 
estate, under the Code of laws of the State of Alabama,” shows 
with sufficient certainty that her separate estate was held under 
the Code of 1852, and that the money sued for belongs to the 
corpus of that estate; and a count which avers, that the money 
was “secured to her, as her sole and separate estate, by the act of 
1848, before her marriage with her said husband,” also shows a 
right of action in her alone.—Spear’s Adm’r v. Lumpkin. ..-.---- 

7. In averment of cause of action against an administrator.—An aver- 
ment in the complaint, that ‘‘the plaintiff claims of the defendant, 
as administrator,” &c., under the system of pleading sanctioned 
by the Code, shows with sufficient certainty that the debt 
is due from the defendant in his representative capacity 

8. Distinction between counts in trespass and case.—The form of com- 
plaint prescribed in the Code, (p. 554,) for false imprisonment, is 
in trespass, and not in case.—Holly v. Carson 


III. PLEAs. 


9. Plea denying plaintiff’s ownership of note—In an action on a 
promissory note, a sworn plea is necessary to put the plaintiff to 
the proof of his ownership: and if such plea is not sworn to, it 
should be struck from the files on motion.—Broadhead v. Jones.. - 

10. Plea of statute of limitations of three years.—A plea of the statute 
of limitations of three years must aver that the demand sued on is 
an open account, unless that fact appears on the face of the 
complaint.—Harrison’s Adm’rs v. Harrison’s Distributees 

11. Pleading “in short by consent.”—It is no objection to a plea that 
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PLEADING AND PRACTICE—ConrTINUED. 
it is pleaded “in short,” or by name only, when the record shows 
that both parties pleaded “in short by cousent,” and that no ob- 
jection to the plea was made in the court beloweon that account, 

12. Pleading to amended complaint or petition —Where the complaint 
(or petition in the probate court) is amended, the defendant may 
demur to it, or plead anew, without withdrawing, or asking 
leave to withdraw, his pleas to the original complaint.—Adams v. 
Adams 


IV. GENERAL PRACTICE. 

13. Waiver of process by appearance.—An appearance by the defend- 
ant is a waiver of any defect in the process or its service, and 
renders a judgment by nil dicit valid, although the process may 
be void.— Goldsmith v. Stetson § Co... 2-000 ceccs connce cece ccccce 

14. Judgment by default, without service of process.—In an action 
against two defendants, one of whom is not served with process, 
it is erroneous to render judgment by default against both.—/ar- 
ker v. Parker 


PRESCRIPTION. 
See ADVERSE POSSESSION, 4. 


REDEMPTION OF REAL ESTATE. 

1. Pre-requisites of right to redeem by judgment creditor.—A judgment 
creditor, seeking to redeem lands sold under execution, either 
from the purchaser at sheriff’s sale, or from another creditor who 
has redeemed trom the purchaser, (Code, §§ 2120-22,) is not re- 
quired actually to credit his judgment with an amount equal to 
ten per cent. of the sum originally bid for the land, in order to 
perfect his right of redemption, though such actual credit is nec- 
essary, if his offer is rejected, to vestin him the title to the land; 
nor is he required to pay the amount due to the other creditor, 
either on his original judgment, or on other judgments purchased 
by him.— Walker, Mead § Co. v. Ball 

2. Response to offer to redeem.—When a sufticient legal offer to redeem 
is made, either to the purchaser at sheriff’s sale, or to a creditor 
who has redeemed from such purchaser, and is at once rejected 
by him, he can not retract his refusal on the next day, and claim 
that he should be allowed a reasonable time within which to 
make his response to the offer 


SEARCH-WARRANT. 
See JUSTICE OF THE PEACE, 2, 3. 


SET-OFF. 
See CHANCERY, 5. 
SLAVES, AND FREE NEGROES, 2. 


SLAVES, AND FREE NEGROES. 


1. Validity of note given for money loaned by slave-—A promissory 
note, given for money borrowed from a slave without the written 
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consent of the master, is void, and will not support an action; 
but, if the money was derived from the slave’s earnings, and was 
loaned by him, without the knowledge or consent of the master, 
it might be recovered by the master in an action for money had 
and received; yet, if the money was loaned by a bailee, with 
whom it had been deposited by the slave, and a promissory note 
taken payable to such bailee, the master can not, as the equitable 
or beneficial owner, (Code, § 2129,) maintain an action on the 
note, because no ey relation existed between him and such 


2. Set-off ain such saan an action on a promissory note given 
for money borrowed from a slave, and made payable to the bailee 
with whom the slave had deposited the money, a debt due from 
the slave to one of the makers, who is not sued, is not available 
as a set-off against the assignee 

3. Validity of testamentary provision for emancipation of slaves, or priv- 
ilege to go at large-—Under the constitution and laws of this State 
in May, 1861, a testamentary provision for the emancipation of 
slaves, or for the privilege of going at large and enjoying the 
profits of their own labor, was void; and a devise or legacy, the 
vesting of which was made to depend on the precedent condition, 
that certain slaves, which belonged to the father of the legatees, 
should be manumitted by him, or suffered to go at large and en- 
joy the proceeds of their own labor, was deteated by such void 
condition.—Carter’s Heirs v. Carter’s Adm’rs 

4, Abolition of slavery by act of war..—Itis a historical fact, which 
the courts will judicially notice, that slavery was abolished in 
Alabama, by the act of war, prior to the passage of the ordinance 
of the State convention on the 22d September, 1865.—/erdinand 
v. The State....... 

5. Repeal of criminal statutes applicable only to slaves, by abolition of 
slavery—The ordinance of the State convention of Alabama, 
adopted on the 22d September, 1865, by which slavery was de- 
clared to have been abolished and thereafter prohibited, abro- 
gated all the criminal laws of the State which were applicable 
exclusively to slaves.—George v. The State. 

6. Liability of freedman to punishment for offense: committed while 
slave.—Since the passage of the ordinance by the State conven- 
tion on the 22d September, 1865, by which slavery was declared 
to be abolished, there has been no law in force in Alabama under 
which a freedman may be convicted or punished for the murder 
of a white person committed by him while a slave. (Byrp, J., 
RUERBON EEN) —— DUPE WF DINOS cn ccck cacesececcceiwceo secdes cscs 

7. Same.—Since the 22d September, 1865, there has been no law in 
force in this State, under which a freedman can be convicted and 
punished for the robbery of a white person, or an assault with 
intent to rob a white person, where the offense was committed 
by him while a slave.—George v. The State pose 

8. Same.—For the murder of a slave by a slave, while the institu- 
tion of slavery existed here, there has been no law in force in 
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this State since the 22d September, 1865, under which the slayer 


can be convicted and punished. (Byrb, J., dissenting.)—Nelson v. 
WG MIOMED <a sia ess baer asc tn aid seal ca uiesiaeeesiadseceecese Setuwiec 667 
Applicability of general criminal statutes to freedmen.—The general 
criminal statutes of the State are applicable to offenses commit- 
ted by freedmen since the abolition of slavery, although they 
were not applicable at the time of their enactment to the persons 
who are now freedmen: such an application of the statutes is not 
obnoxious to the constitutional prohibition against ex-post-facto 
Jaws, nor violative of the provision contained in the 8th section 
of the bill of rights, which declares that no person shall be pun- 
ished, “‘ but by virtue of a law established and promulgated prior 


to the oftense.”—Hliza v. The Slate... <2... ces cece nccccccce ccc 69: 
AlsOnAaron ds: Hult. TRES Al Csais assoc. eed eedenecosscsicnds cesses 684 
ALOR WUROY 0. LNG BUNC onic. 2225asscasceocesstecse sess es 702 
OV AAROIE DS Te DING. enw ds 6 sobs see ibceecamdewlesksastéaes 706 


10. Description in indictment.—In an indictment against a freedman, 


it is not necessary to aver whether he was a freedman or a slave 
at the commission of the offense.—Jeffries v. The State........--- 655 


11. Larceny of mule by freedman ; punishment of.—For the larceny of 


a mule at any time between the 20th day of July, 1865, and the 
21st day of September next thereafter, a freedman can not be con- 
victed and punished under the act approved October 7, 1864, but 
may be under section 3180 of the Code.—Ben Peters v. The State.. 681 
Also; Aaron Gy; ThE State 2 oo ncianc css cccccs cccscseccsee cose 684 
Jeffries § Jeffries v. The State...-. 22. oc0s cose ccccsc cers cscs 655 


SPANISH LAND TITLES. 


See LAND Laws. 


SPECIFIC PERFORMANCE. 


See CHANCERY, 8. 


STATUTES. 


1. 


~ 


co 


What English statutes form part of common law here.—The statute 
of 5th Elizabeth, chapter 4, entitled “ An act containing divers 
orders for artificers, laborers, servants of husbandry, and appren- 
tices,” being incompatible with the spirit of our institutions, does 
not constitute a part of our common law.—Clark § Co. v. God- 
OO A Sea ee a eer er mee COR er Cc ee 
Proof of foreign statutes.—The courts of this State may probably 
know, judicially, that the term syndic in the civil law corresponds 
very nearly with the term assignee in the common law; but can- 
not take judicial notice of the statutes of Louisiana relating to 
the appointment, powers, and rights of syndics, or to estates of 
insolvent debtors.— Mobile §: Ohio Railroad Co. v. Whitney § Co.. 468 


164 


. Construction of act of December 8, 1863, “ to repeal in part the act to 


regulate the sale and exportation of corn.”—The act approved De- 
cember 8, 1863, entitled “ An act to repeal in part the act to regu- 
late the sale and exportation of corn,” (Session Acts, 1863, p. 101,) 
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which declares that, from and after its passage, “corn, and all 
other articles of provisions, may be transported to the city of Mo- 
bile, by railroad or otherwise, and sold, free from all restrictions 
whatever,” repeals, within the area of its operation, not only the 
act specified in its title, which was approved December 8, 1862, 
but also the 3th section of the act approved December 9, 1862, 
entitled “ An act to prevent extortion.”—Grifin v. The State.... 5 


INDEX. 











SUPERSEDEAS. 
See EXECUTION, 3. 





SUPREME COURT. 
See ERROR AND APPEAL, 
JURISDICTION, 10. 









TAXES. 


1. Authority of commissioners’ court to revise assessment.—Under the 
act approved December 9, 1862, (Session Acts, 1862-3, p. 43,) the 
commissioners’ court has authority, on the application of a person 
against whom a tax is assessed for money hoarded, to revise the 
assessment, ascertain whether there is error in it, and by its judg- 
ment define that error; and if it exceeds its authority in correcting 
the error by its own judgment, instead of directing it to be done, 
this is an immaterial matter, when the error is such that its cor- 
rection is a mere ministerial duty.—Veaver v. The State...-. .--- 535 

2. Equitable relief against judgment at law correcting erroneous assess- 

ment.—Where the judgment of the commissioners’ court, ren- 

dered on the application of a tax-payer for the correction of an 
alleged erroneous assessment against him, is removed by him, 

by certiorari, into the circuit court, and there affirmed, he can- 

not obtain relief against it in equity, on grounds which were 

available in the legal forum, without showing that he was pre- 

vented from obtaining relief at law by fraud, accident, or the act 

of the opposite party, unmixed with fault or neglect on his own 


le ee ee ee ee ee ee 


TENANTS IN COMMON. 
See ACTION, 2. 


TRESPASS. 


1. Distinction between trespass and case.—The form of complaint pre- 
scribed in the Code (p. 554) for false imprisonment, is in trespass, 
and not in case —Holly v. Carson... 0... 2.2. 20. ce ccee cone none 345 

2. Relevancy of evidence—In trespass, for false imprisonment, evi- 
dence of the plaintiff's arrest and imprisonment under process 

- which is not void on its face, and of the proceedings had before - 
the grand jury who investigated the charge preferred against 
him by the defendant, is irrelevant and inadmissible... .... .... 345 

3. Effect of judgment.—A judgment in trespass for procuring the 
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seizure of goods under void process, does not vest in the tres- 
passer the title to the goods: to have that effect, there must be a 
satisfaction of the judgment.—Goldsmith v. Stetson & Co 

4. Statutory action for trespass by cattle; sufficiency of complaint.—In 
a statutory action to recover damages for a trespass by cattle, 
(Code, §§ 1099-1102,) if the complaint avers that the lands tres- 
passed on are situated in the county, no other description of 
them is necessary.—Jean v. Sandiford 

5. Same; damages, and interest; verdict.—In such action, interest 
should not be allowed on the damages assessed by the jury; and 
if the jury, besides assessing the damages, also allow interest 
thereon, the latter part of their verdict should be rejected as sur- 
plusage. 


TRUSTS. 

1. Appointment of trustee by register in chancery.—Neither the act of 
1843, (Clay’s Digest, 350, § 33,) nor the act of 1846, (Session Acts 
1845-6, p. 16,) authorized the appointment of a trustee by a 
register in chancery, under a petition which simply alleged 
that the trustee in Georgia, where the trust was created, 
was desirous of delivering the property to the trustee appoiated 
here; consequently, such appointment is void for want of juris- 
diction.— Howard v. Gilbert 

2. When cestuis que trust may come into equity. and what relief they 
may obtain.—Where a bill is tiled by the beneficiaries under an ex- 
press trust, praying for the removal of the alleged trustee, the 
appointment of another trustee in his stead, an account and gen- 
eral relief; and shows on its face that the appointment of the 
trustee is absolutely void, it may, nevertheless, be maintained 
against him, as if filed to recover the property wrongfully in his 
possession, and to have a trustee appointed to execute the trust... 7 

3. Decree pro confesso against cestui qui trust or distributee ; its effect 
as evidence against trustee or administrator.—As a general rule, where 
one person is shown to be a mere trustee for another, a decree 
pro confesso against the latter will dispense with proof against 
the former; but, in a contest between a debtor and the adminis- 
trator of a decedent’s estate, respecting the fact and validity of 
an alleged payment to the sole distributee, (the debt in contro- 
versy constituting the entire assets of the estate, and the legality 
of the payment depending on the time when it was made,) a de- 
cree pro confesso against the distributee is no evidence, as against 
the administrator, either of the fact of payment, or of the time 
when it was made.—Johnson’s Adm’r v. Longmire 


VENDOR AND PURCHASER. 
See EVIDENCE, 14, 31. 


VERDICT. 


See Crrmrnat Law, 24. 
TRESPASS, 5. 
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WILLS. 

1. Who are parties to proceeding for probate.—The distributees and 
next of kin of the decedent, although notified, are not parties to 
the proceeding for the probate of his will, unless they participate 
in the contest, or are made parties in the probate court.—Leslie v. 


2. Competency of legatee as witness against will—A person to whom a 
legacy is bequeathed by the will propounded for probate, is not 
thereby rendered incompetent to testify as a witness against the 


3. Admissibility of proponent’s declarations against will——Where the 
probate of a will is contested, on the grounds of fraud and undue 
influence, the declarations of the proponent, whois the principal 
legatee, to the effect that “she was‘ not satisfied with” a former 
will executed by the decedent, ‘‘and never would have touched 
the legacy which was therein given to her,” are not competent 
evidence for the contestant.... 2... 22... 222. cecces cc cece cece ee 


See, also, LEGACY AND DEVISE. 


WITNESS. 


1. Competency of co-maker of promissory note, or distribute of his 
estate, as witness for co-maker.—In an action against one of the joint 
makers of a promissory note, a distributee of the estate of a de- 
ceased co-maker, who wasnot sued, is a competent witness (Code, 


§ 2302) for the defendant.— Broadhead v. Jones 

2. Competency of legatee as witness against will—A person to whom a 
legacy is bequeathed by the will propounded for probate, is not 
thereby rendered incompetent to testify as a witness against the 
WHS tPRE ©, SUB. bois cos sn ps eeec ccs oseensecesceeoeeeeuseowes 

3. Competency of administrator in chief as witness for administrator de 
bonis non.—Under the provisions of the Code, (§ 2302,) the admin- 
istrator in chief is a competent witness for the administrator de 
bonis non, inan action brought by the latter, in his representative 
capacity, to recover money which was paid by the administrator 
in chief through a mistake of fact, and which is assets of the in- 
testate’s estate.— Walker v. Mock’s Adm’r 

. Impeaching witness—A witness, who has been orally examined, 

cannot be impeached by proof of contradictory statements made 
by him in a deposition previously taken in the cause, without 
first laying the proper predicate by questions as to such previ- 
ous statements.—Bradford v. Barclay and Wife 

5. Same.—Evidence showing that a deposition was improperly or 
irregularly taken—as, that one of the parties was present when 
it was taken, and had the answers of the witness already written 
out in his own handwriting, and read each auswer to the witness 
as the questions were asked, and that they were written down as 
read by him—is proper for the consideration of the court,on a mo- 
tion to suppress the deposition, but is not admissible before the 
jury, “for the purpose of impairing the weight of the deposition.” 
Hicks v. Lawson 








